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SUMMARY

The Commission on Access to Justice (“Commission”)E presented
its 2007 report to the Court at a hearing held May 8, 2007. The Court took
the report under advisement and issued an Order on August 28, 2007 (the
“Order”). This 2008 Annual Report will update the Court on the efforts to
accomplish the directives in the Order and on other Commission activities.

1. 2007 State Plan

The Order adopted the 2007 State Plan jfor Providing Civil Legal
Aid to Low Income New Mexicans and the Court assumed oversight of the
State Plan through the Commission. The Commission has named a lead
agency for training as suggested in the State Plan. The Commission has
also addressed the issue of quality and peer review of the provision of legal
aid in New Mexico.

2. Pro Bono Plan

The Commission was also charged with continuing to implement the
Pro Bono Plan as provided in the Supreme Court’s April 28, 2006 Order.
The Phase [ Local Pro Bono Committees of the First, Second, Third,

Eighth, Eleventh and Thirteenth Judicial Districts continued to work

' Current membership of the Access to Justice Commission is found in
Appendix 1.
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toward developing and implementing their individual plans. Those judicial
districts, as well as the Sixth Judicial District’, each filed Local Pro Bono
Committee Annual Reports that formalized their individual Plans and
provided the status of their activities. The Phase II districts — Fourth,
Fifth, Ninth and Twelfth — have all formed their local committees.

On January 22, 2008, the Court adopted the recommended rules
regarding a lawyer’s pro bono obligation and requiring pro bono reporting.
See Rules 16-601 and 24-108 NMRA.

-

3. Self Represented Litigants

The Court accepted the report of the Self Represented Litigants
Working Group and the Commission was authorized to consider guidelines
that would assist in determining what minimal services should be provided
for self represented litigants. Work has continued to analyze types of self-
help best practices that might be used by courts in New Mexico and to
provide court staff training that focuses on Rule 23-113 NMRA recently
adopted by the Court. The group continues to develop plain language

forms that can be accessed through the internet.

* The Sixth Judicial District was originally scheduled to commence Pro
Bono Activities with other Phase 2 Judicial Districts in the July to
September, 2007 timeframe, but started early, in May 2007.
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4, L.imited Representation Rules

The Order authorized work on rules to clarify the propriety of
limited representation. These rules have been published for comment in
the April 7, 2008 Bar Bulletin.

5. Rule on Court Staff Role with Self Represented Litigants

On January 22, 2008, the Court adopted Rule 23-113 that defines the

role of court staff that work with self represented litigants.
6. IOLTA Rule

The Commission was ordered to prepare for the Court two separate
revisions to Rule 16-115 dealing with IOLTA accounts that 1) would make
participation in IOLTA mandatory and 2) would require that IOLTA
accounts be maintained in a financial institution that pays no less than the
highest interest rate and dividend generally available from the institution to
NON-IOLTA account customers when IOLTA accounts meet or exceed
the same minimum balance or other eligibility qualifications
(“comparability”). With the assistance of national organizations and the
Center for Civic Values, the Commission undertook an impact study which
showed that IOLTA revenues would increase significantly if the rule were

made mandatory and would increase even more if a comparability rule was

ATJ] 2008 Annual Report
Page 4 of 30
April 21, 2008



adopted. A study of the only state to adopt comparability without a
mandatory program revealed that such an approach was an ineffective
method for increasing IOLTA revenues. The Commission, therefore, does
not recommend following this approach, but rather the Commission
recommends amendments that make IOLTA participation mandatory and
require comparability. The complete study is detailed in a memorandum
from the Legislation and Rules Working Group which is attached as
Appendix 2.

7. Limited License Rule

At the request of legal aid providers who were experiencing trouble
recruiting and retaining lawyers to work for their programs, particularly in
rural areas, the Commission, in conjunction with the Board of Bar
Examiners, has proposed a pilot project rule that will allow experienced
lawyers from other states who work for a New Mexico legal aid provider
to practice in New Mexico without taking the Bar Examination for three
vears. In addition, emeritus lawyers who have practiced for more than 20
years but who are inactive are also eligible for a limited license to allow
them to work with a legal aid provider without being an active member of

the State Bar. The pilot project would last for three years during which the
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impact of the rule on recruiting and retaining lawyers for legal aid
programs will be studied.

8. Funding for Civil Legal Services and Commission Staff

The Order acknowledged the continuing need for funding for civil
legal services for low income individuals and the Court continued its
support for such funding. The Legislature approved a modest increase of
$150,000 in funding to the Civil Legal Services Commission.

The Court also approved the creation of a position at The
Administrative Office of the Courts for an employee to staff the
Commission and to coordinate activities for self represented litigants. The
AQC included this expansion request in its appropriation request, and the
legisiature approved the position. The post will be filled by September 1,
2008.

The Resource Development Working Group actively pursued a
federal court corollary to Rule 24-106, the state pro hac vice rule,
specifically an amendment to Local Rule 83.3 of the United States District
Court for this district. The Commission was disappointed to learn recently
that the federal district judges are not interested in the adoption of such a

rule.
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The Resource Development Working Group and the State Bar Legal
Services and Programs Committee are collaborating in an effort to develop
a program of advocacy for awarding class action residual funds to support
civil legal services programs in New Mexico.

ORGANIZATION OF REPORT

The Summary is organized by the sections of the August 28, 2007
Order. The Commission, however, operates through working groups to
accomplish its goals. The working groups are made up of Commissioners
and other interested people. The chairs and members of the working
groups are listed in Appendix 5. The remainder of this report presents a

summary of the work of these groups.

1. Community Qutreach Working Group

The purpose of the Communications/Qutreach Working Group is to
spread the message regarding the need for access to civil legal services.

In 2007 the Working Group produced “A Call to Action” to educate
the legal community about the great need for civil legal services for low
income New Mexicans and to encourage pro bono assistance. The DVD
was made with a small budget and the generous assistance of Chief Justice
Edward Chavez and lawyers Briggs Cheney, Mary Ann Romero and Ken
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Egan. Television news anchor Augusta Meyers donated her time to
provide the voice over for the DVD. With the assistance of Legal Aid
several former clients volunteered their time and their stories for the DVD,
The twelve minute DVD, which was produced by Avista Video Histories,
describes the many unmet needs of civil litigants in New Mexico and
encourages lawyers to become part of the solution for these unmet needs.

“A Call to Action” premiered at the State Bar Convention in July
2007 as part of Chief Justice Chavez’s comments. It is on the State Bar
Web site along with other Access to Justice Comumission materials. Judge
Nan Nash showed the DVD at the annual paralegal seminar in December
2007 and gathered suggestions from the attendees about how paralegals
could assist in the efforts. It has also been shown at a number of local bar
meetings. The Working Group is focused on the distribution of the DVD
and other methods of reaching out to the legal community.

2. Legislation and Rules Working Group

In collaboration with the Center for Civic Values, and with
assistance from the Joint Technical Assistance Committee of the ABA
Commission on IOLTA and the National Association of IOLTA Programs,

the Legislation and Rules Working Group drafted proposed IOLTA rule
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amendments for the Court’s consideration. The Commission recommends
that the Court adopt the attached proposed amendments to Rule 16-115 and
Rule 17-204 NMRA. See Appendix 3 and 4. Attached as Appendix 2 is a
detailed memorandum prepared by the Working Group and adopted by the
Commission that assesses the constitutionality of the proposed
amendments and summarizes of the most important features of the
proposed amendments and their likely impact on IOLTA program funding,.

The proposed amendments are consistent with the constitutional
considerations relied upon by the United States Supreme Court to uphold
the TOLTA program at issue in Brown v. Legal Foundation of Washington,
538 U.S. 216 (2003). In keeping with the Supreme Court’s decision in
Brown, the proposed amendments to Rule 16-115 include a new paragraph
that defines the type of funds that are eligible for deposit into an IOLTA
account. See Proposed Rule 16-115(E). In addition, the pi‘oposed
amendments include a list of factors for the attorney to take into
consideration in determining whether funds held in trust can earn income
in excess of the cost of securing and distributing that income to the client
or third person. See Proposed Rule 16-115(E)(1)-(4). The proposed

language is consistent with the provisions upheld in Brown and is drawn
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from very similar model language used in a number of other recently
adopted [OLTA rule changes around the country that were recommended
to us by our ABA consultants.

The Supreme Court originally directed the Commission to prepare
two separate rule revisions addressing mandatory IOLTA participation and
the payment of comparable rates. The Commission, however, decided to
submit a proposal that would incorporate the mandatory and comparability
provisions into a single, consolidated draft of Rule 16-1 157 We
recommend simultaneously pursuing both options for two reasons.

Experience elsewhere suggests that it would be very difficult to
enforce a comparability provision if IOLTA participation is not mandatory.
Alabama, the only state that has tried to implement comparability reforms
without mandatory IOLTA participation, quickly abandoned that approach
after realizing that financial institutions would not give comparable rates
on IOLTA accounts because they could give lawyers other less expensive
incentives to place their trust accounts in non-comparable products.

Lawyers opted to use the alternatives rather that to participate in IOLTA

31f the Court so directs we can easily prepare a draft that would contain the
comparability provisions without the mandatory provisions if the Court is
inclined to pursue mandatory IOLTA participation or the payment of
comparable rates but not both.
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since participation was not mandatory. According to our ABA consultants,
because of Alabama’s experience, no other state has adopted comparability
without also requiring mandatory IOLTA participation. Further, adopting
both reforms will be the most effective means for maximizing increased
IOLTA funding for civil legal services.

3. PRO BONO WORKING GROUP & PRO BONO
COORDINATOR

A. Working Group Activities

In 2007 the Commission started the Pro Bono Working Group to
assist the Pro Bono Coordinator, Nita Taylor, with projects designed to
implement the Commission’s Ten Step Plan. The Unbundled Services
Working Group was also merged with the Pro Bono Working Group due to
the significant overlap of the two groups. The Pro Bono Coordinator has
done an outstanding job of tracking the activities of each District’s Pro
Bono Committee. She has worked closely with Janay Haas from New
Mexico Legal Aid to help ensure that the legal services providers are
connected with each District’s Committee. Moving forward, success will
depend upon the systemic integration of the legal service providers with

the local pro bono attorneys.
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While the Pro Bono Working Group experienced a fair amount of
turnover and change in 2007, the group will move forward on a number of
critical projects. Most importantly, the Pro Bono Working Group will
worle  with the Pro Bono Coordinator to review annually the
implementation of each District’s local plan and make recommendations to
the Commission. To this end, the Pro Bono Working Group has offered
technical support to the local committees to help them in the transition
from planning to implementation. Secondly, the group continues to work
on the maipractieé i11SL11*allce questions raised by pro bono representation
and has discovered that the NLADA Insurance Program used by most legal
service providers has an inexpensive pro bono rider that provides coverage
for lawyers who accept pro bono cases from a legal services provider.
Additionally, the group is working with local committees to offer CLE
courses with the intent of providing issue specific training for pro bono
attorneys. Finally, as a long-term goal, the group is working with the State
Bar, local committees, and the legal service providers to construct an
intake/referral system to connect low income pro se litigants with pro bono
attorneys. This project will pilot in the Second Judicial District and then

build out to include other areas that want to participate.
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B. Report on the Local Pro Bono Committees

The Commission continues its efforts to implement the Pro Bono
Plan as provided in the Cowrt’s order issued April 28, 2006. The Phase I
Local Pro Bono Committees of the First, Second, Third, Eighth, Eleventh
and Thirteenth Judicial Districts and the Sixth Judicial District® filed Local
Pro Bono Committee Annual Reports that formalized their individual
Plans and provided the status of their activities. All Annual Reports are
available on the ATJ] Webpage that may be reached through
www.nmbar.org.

Efforts have been initiated in the Fourth, Fifth, Ninth and Twelfth
Judicial Districts’. Pro Bono Committees have been formed and steps are
being taken to begin the development of their unique Pro Bono Plans.
These Phase 2 judicial districts have the benefit of reviewing the hard work
of the Phase I districts and selecting elements of those Plans that seem
beneficial to their own district’s needs. The Table attached as Appendix 6

lists the Chairs for each District Commuttee.

¥ The Sixth Judicial District was originally scheduled to commence Pro
Bono Activities with other Phase 2 Judicial Districts in the July to
September, 2007 timeframe, but started early, in May 2007.

> The formal process commenced with introductory letters being sent to the
Chief Judges in each of these Judicial Districts in September, 2007.
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Each committee is active and the status of their progress changes monthly.
This report contains a snapshot of the activities as of the writing of the
report.(’
(1.) Status of Phase I Judicial Districts

The First Judicial District has a Pro Bono Committee consisting of
twenty individuals representing the bench, court personnel, private law
firms, legal services providers, mediators and the State Bar. It has focused
on providing assistance to pro se litigants in Family Law cases. Their
activities include making family law and domestic violence forms
available; referral to settlement conference when appropriate; use of
experienced Family Law attorneys and mediators (always in pairs) to assist
litigants in resolving cases just prior to scheduled hearings. There is also
some general assistance to the public on other cowrt-related matters in
terms of providing general information, and a plan to expand the program
into areas such as landlord tenant, housing generally, consumer and related

issues. Private attorneys are providing pro bono service in the following

S The activity description is as of the ATJ Commission meeting held on
March 21, 2008.
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manners: free family law clinics, one-half hour consultations by vouchers
given to clinic attendees; participating on a settiement panel.”

The Second Judicial District has a Pro Bono Committee consisting
of nineteen individuals representing the bench, court personnel, private law
firms, legal services providers, and the State Bar. The Second Judicial
District is seeking to create a central, single administration of the attorney
pool to efficiently and effectively use the attorneys who volunteer and has
proposed that administrator be positioned at the State Bar.  Grant funding
is being sought. The Second Judicial District is continuing to work on
these issues and tasks: forms for volunteers, recruiting volunteers,
training, use of paralegals, and overcoming the obstacles to effective
representation by volunteers.

The Third Judicial District appointed a steering committee of eight
individuals representing the bench, court personnel, private law firms,
legal services providers, and the State Bar. This committee is largely in the
planning phase. The Third Judicial District has focused on assisting its pro
se litigants in family cases, name change proceedings, and civil disputes

concerning claims for damages and equitable relief. All pro se litigants

7 Attorneys must qualify by way of training and experience.
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requesting assistance receive it through the pro se clinic, which is manned
by volunteer lawyers. The clinic provides referral information to New
Mexico Legal Aid and to the private bar.

The Sixth Judicial District has a Pro Bono Committee consisting of
thirteen individuals representing the bench, the Attorney General’s office,
private law firms, legal services providers, and the State Bar. They have
focused their initial efforts on determining their district’s unmet legal need.
They have developed a survey, in both English and Spanish, to solicit
information from low income individuals who have required legal advice
or representation for which they could not afford. The survey period
concludes at the end of April. Next steps include building a lawyer pool
and developing processes for matching the client with the right private
attorney.

The Eighth Judicial District has a Pro Bono Committee consisting
of seven individuals representing the bench, private law firms, legal
services providers and the State Bar. The committee worked closely with
the Taos office of New Mexico Legal Aid to determine priorities for Taos
County. The priorities addressed by the committee include Family Law,

Property, Probate, and Consumer law. The committee has had
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overwhelming success in attracting over 40 members of the private bar to
the pro bono attorney pool, due in large part to Judge Sam Sanchez’s
request that attorneys volunteer to handle pro bono cases for the indigent in
Taos County. New Mexico Legal Aid is the intake/referral arm of the
program, with referrals to be made to volunteers from the private bar or to
Law Access New Mexico, depending on the situation. A complete
package of referral forms has been developed by the Committee. To date,
NMLA has referred three clients to volunteers from the private attorney
base. Next steps include expanding the program to Colfax and Union
Counties.

The Eleventh Judicial District — San Juan County, has a Pro Bono
Committee consisting of fifteen individuals representing the bench, court
personnel, private law firms, legal services providers, and the State Bar.
The Committee submitted its formal San Juan County Plan to the ATJ
Commission on August 24, 2007, which was subsequently approved by the
ATJ Commission on December 5, 2007. The Committee identified three
areas in which the San Juan County Pro Bono Plan and the DNA-Peoples’
Legal Services would overlap and work together: recruiting and training,

clinics, and pro bono case assignment.

ATJ 2008 Annual Report
Page 17 of 30
April 21, 2008



The SanA}uan County Plan developed a process to recruit attorneys
for DNA Peoples’ Legal Services from schools and venues that members
of the committee would visit. They also developed a mentoring outline to
enable new attorneys to leam from the local attorneys. Because of a
concern regarding the low DNA attorney pay scale, on a case-by-case
basis, the Committee will approach the County Bar Association to assist
with limited moving or housing stipends. A sub-committee was formed to
determine whether joint clinics could be offered by the Court and DNA on
a more frequent basis than the separate clinics now held. Plans are to
create other clinics.

The Thirteenth Judicial District, Sandoval County, has a Pro Bono
Committee consisting of ten individuals representing the bench, couut
personnel, private law firms, legal services providers, and the State Bar,
Its plan is to utilize voluntary pro bono attorney resources to address
priority legal needs of persons of limited means, as well as determine what
areas of civil law might be best presented through a clinic/lecture format.

In an attempt to encourage more lawyers in the district to provide
voluntary pro bono service and/or contribute to a civil legal aid
organization, the Committee is in the process of determining whether the
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district can provide malpractice insurance covering pro bono activities,
provide free CLEs for pro bono attorneys where attorneys can learn about
areas of law that they do not generally practice in, but are heavily utilized
by pro se litigants, and allow peer mentoring as a pro bono activity. The
Court itself, through its staff attorney, will provide coordination and
administrative support to pro bono attorneys in the district.

(2) Status of Phase 2 Judicial Districts

The Fourth Judicial District has a Pro Bono Committee consisting
of fifteen individuals representing the bench, court personnel, private law
firms, legal services providers, and the State Bar. They have had several
meetings and are Initiating their process by surveying the attorney base in
the Fourth Judicial District to determine general willingness to help and
areas of expertise. The survey results will be available mid-April with next
steps to include building the attorney pool.

The Fifth Judicial District has decided to form three separate county
committees, due to the geography of the district. The Chaves County Pro
Bono Comimittee consists of thirteen members; the Lea County Pro Bono
Committee consists of nine, and the Eddy County Pro Bono committee has

ten members. All of the committees are in the start up phase, with Chaves
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and Lea Counties having their kick-off meetings in February and with
Eddy County having its initial committee meeting in March.

The Ninth Judicial District has identified its thirteen committee
members, consisting of participants from both Curry and Roosevelt
Counties, and will host its kick-off meeting in May.

The Twelfth Judicial District has identified its thirteen committee
members, consisting of participants from both Otero and Lincoln Counties,
and will host its kick-off meeting in March.

4, RESOURCE DEVELOPMENT WORKING GROUP

A. Pro Hae Vice Project

Rule 24-106 NMRA was adopted in January 2005 and requires non-
admitted attorneys appearing in civil cases in state courts to register with
the State Bar and, subject to certain exemptions, pay a fee of $250 per
appearance. The fees are held in a special fund and distributed annually to
nonprofit organizations providing or supporting the provision of civil legal
services to the poor. In 2006, $80,000 was awarded in grants. In 2006,
fees of $102,000 were received for grants issued in 2007. The grantees
included Legal FACS, New Mexico Center on Law and Poverty, Enlace

Comunitario, Law Access New Mexico, Native American Protection and
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Advocacy, Catholic Charities, Senior Citizens’ Law Office, and Advocacy
Inc. In 2007, fees of $117,500 were received and grants totaling $120,000
(which included carry-over amounts from the previous year) were issued to
Catholic Charities, Advocacy Inc., Enlace Communitario, Legal FACS,
New Mexico Center on Law & Poverty, Pegasus Legal Services for
Children, New Mexico Legal Aid, and Native American Disability Law
Center.

During the past year the Resource Development Working Group
(RDWG) actively pursued a federal court corollary to Rule 24-106,
specifically an amendment to Local Rule 83.3 of the United States District
Court for this district. The Commission co-chairs wrote to the Chief Judge
encouraging favorable consideration of the amendment. We were
disappointed to learn recently that the judges responded they are not
interested in the adoption of such a rule.

B. Cy Pres Residual Funds Project

Residual, unclaimed balances — sometimes amounting to six or
seven figures - may remain from class action settlements and other court-
administered funds. Courts have applied the equitable doctrine of ¢y pres

to award such balances to charitable organizations provided there is a
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sufficient connection between the purposes of the award and the
underlying litigation.

Civil legal service providers have received such awards from class
action settlements premised on findings that legal services programs
represent the next best use of unclaimed funds to benefit the class
members, and enabling the poor to obtain access to justice is consistent
with one of the purposes of class action litigation — protecting legal rights
of those whose economic position would otherwise leave them
unrepresented. In addition, the State of Washington has amended its class
action rule and the State of Illinois its statutory class action rule to
specifically require the award of at least a percentage of residuary funds
(Washington 25%, Illinois 50%) to support access to civil legal justice.

The RDWG and the State Bar Legal Services and Programs
Committee are collaborating in an effort to develop a program of advocacy
for awarding class action residual funds to support civil legal services
programs in New Mexico. Education and outreach will be key
components of the program, which we envision will be directed at
practitioners, particularly those regularly engaged in class action litigation,

the judiciary, and legal services providers. Currently, the group is working
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on a draft amendment (which may include several alternatives) to the New
Mexico class action rule and a prototype brochure explaining the cy pres
doctrine and its application to class action settlements, and advocating
application of awards to support access to justice for the poor.

5. Self Represented Liticant (“SRL™) Working Group

In its August 28, 2007 Order the Supreme Court accepted the SRL
Report and authorized the Commission to pursue the recommendations
therein, i.e. to “consider guidelines that would assist the courts throughout
the state in determining what minimal services should be provided for
[SRLs], including, but not limited to, the use of self-help centers in the
courts, to assist the proposed Commission staff in developing training for
court personnel, the judiciary, and the bar about assisting [SRLs],
including the use of unbundled services, to work on developing user
friendly forms and technological means of access to and use of such forms,
including accessibility by people with limited English proficiency....”

A. Court Provided Services

(1.) Court-Based Self Help Centers
To determine the minimal services courts should provide to SRLs,

the Working Group is examining materials from existing and proposed
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standards in other state court programs and the State Justice Institute (SJI)
resources. The Working Group intends to complete an analysis of existing
needs in courts across the state, including pro bono needs as identified by
other groups working with the Commission. Over the next year, in
conjunction with the proposed Commission staff, the SRL Working Group
will compare the “best practices” with the needs for court SRL services
across the state to make recommendations for minimum levels of services
and types of self help centers to be developed in each court.
(2.) Staffing Needs for the ATJ Commission

The full time attorney position successfully requested by the AOC is
to improve access to justice for SRLs as more fully set forth in the SRL
Report. These functions include developing and establishing appropriate
court self help centers and statewide court staff training as discussed
below.

(3.) Training for Court Staff, the Judiciary, and the
Bar about Assisting SRLs

A huge step forward in this area resulted from the Supreme Court’s
approval of Supreme Court General Rule 23-113 (providing court
information to self-represented litigants) on January 22, 2008. In 2007,
Tina Sibbitt, co-chair of the SRL Working Group and Director of the Self
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Help Center at the Second Judicial District Court, presented workshops
and lectures to district, magistrate and municipal court staff on working
with SRLs in statewide trainings conducted by the Judicial Education
Center (JEC). These trainings utilized the then-proposed Rule 23-113 as a
template for the discussion of legal advice vs. procedural information.
With the assistance of the JEC and the Second Judicial District Self Help
Center, Sibbitt first Sl;ll'Veyed court staff reaction to the rule itself and
assessed the perceived needs for additional SRL court-based services and
then compiled the results of these surveys, which were submitted to the
Supreme Court for consideration of proposed Rule 23-113.

With the approval of Rule 23-113 and the 2007 preliminary
statewide trainings based on the Rule, the goal of establishing standardized
training for court staff to better serve the public in general and SRLs in
particular is well on the way. In addition, Sibbitt has made preliminary
agreements with the JEC to pursue grant-based funding from SJI to
develop technology-based training for court staff based on Rule 23-113.
The ultimate product will include Spanish versions for court staff working
with Spanish-speaking SRLs and additional approaches to serve SRLs with

limited English proficiency.

ATJ 2008 Annual Report
Page 25 of 30
April 21, 2008



B. Forms and Technology

The group has been working to modify family law forms used in
various parts of the state, but particularly those in use in the Thirteenth
District that assist filing for divorce when the parties have children. These
forms will be aggregated into one state-wide set of pleadings. The
"divorce with children" set of forms will probably be the most complex set
of pleadings. This set of divorce pleadings can be modified for divorces
where there are no children and for initial paternity and custody
determinations.

In January 2008, Carol Garner, a member of this working group,
attended a specialized training sponsored by the Legal Services
Corporation on re-writing iegal documents in 'plain language' that would
retain substance while being much more comprehensible by non-lawyers.
Implementing the tools obtained at this training may result in substantial
changes in perceptions as to what these 'forms' and final product should
look like.

New Mexico Legal Aid in conjunction with Law Access New
Mexico is submitting a grant proposal requesting funding to convert the

forms developed by the Forms & Technology sub-group into a format that
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will be useable via the web for self-represented litigants. The Second's
Self Help Center has agreed to pilot SRL use of the web-based forms as a
court participant in the grant proposal, and additional court participation
will be pursued. If the proposal is accepted, then there will be a layered
approach to formatting the forms developed for web-access utilizing
software programs from both the Lexis-Nexis HotDocs automated
document assembly project and the A2J Author project which was
developed at Chicago-Kent School of Law. Both of these software
packages are in use by legal service providers nationwide and part of the
proposal is to use previously developed work from other legal service
providers as the jumping off point for development of automated forms in
New Mexico. The primary challenge in this phase is to develop questions
for use by self-represented litigants that they will be able to accurately
understand and thus provide appropriate answers that will then be inserted
‘automatically' into the proper place in a final document that they can print.

6. System Plannine Workine Group

This working group was primarily responsible for drafting the 2007
State Plan for Providing Civil Legal Aid to Low Income New Mexicans

which was presented with the Access to Justice Annual Report in May
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2007 and was adopted by order of the Supreme Court on August 28, 2007.
It now focuses on implementing the 2007 State Plan.

During the last year the System Planning Working Group has
addressed two areas in the new State Plan ~ Professional Development and
Training and Quality Review.

A. Professional Development and Training

The State Plan recommended that a lead agency be identified or
developed to provide statewide training and professional development in
substantive areas of law, advocacy skills, personal development, and
management and leadership. After undertaking a number of activities to
address this goal, the System Planning Working Group recommended to
the Access to Justice Commission that the New Mexico State Bar
Foundation be designated as the lead agency to provide Professional
Development and Training under the State Plan. The Commission
approved the designation at its December meeting.

Since that time, the Bar Foundation has begun discussions with the
National Center for Legal Aid Education, bringing their executive director
to New Mexico to meet with the Legal Service Providers on training

issues. The foundation has established a date for a two-day training
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session as it continues to develop a training plan for New Mexico. The
System Planning Working Group advised the Commission it would be
available to assist the lead agency but would not continue to actively
participate in the planning process.

B. Quality Review

The State Plan supports evaluation of the state system in order to
ensure overall system accountability. The System Planning Working
Group has begun the process of implementing a quality and peer review
program for New Mexico’s Legal Service Providers and has completed
review of existing review processes, both local and national, has surveyed
the New Mexico Legal Service Providers, and is in the process of
compiling the results.

CONCLUSION

In this report the Commission is submitting to the Court for its
consideration the IOLTA rule amendments. This is the only item that
requires specific Court action. The Commission will continue its efforts to
secure meaningful access to justice for low income New Mexicans and will
make specific proposals to the Court as needed. We request that the Court

generally authorize the Commission to continue its work.
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MEMORANDUM
TO: NEW MEXICO COMMISSION ON ACCESS TO JUSTICE
FROM: ATJ LEGISLATION AND RULES COMMITTEE
DATE: APRIL 4, 2008

RE: PROPOSED AMENDMENTS TO RULES 16-115 AND 17-204 NMRA
ESTABLISHING MANDATORY IOLTA PARTICIPATION AND
COMPARABILITY REQUIREMENTS FOR IOLTA ACCOUNTS

In the Supreme Court order approving the Commission’s 2007 annual report, the
Court directed the Commission to prepare for the Court’s consideration “two separate
revisions to Rule 16-115 dealing with IOLTA accounts that 1) would make participation in
IOLTA mandatory and (2) would require that IOLTA accounts be maintained in a financial
institution that pays no less than the highest interest rate and dividend generally available
from the institution to NON-IOLTA account customers when IOLTA accounts meet or
exceed the same minimum balance or other eligibility qualifications.” Subsequently, the
Commission directed its Legislation and Rules Committee to draft proposed rule
amendments for the Court’s consideration. In collaboration with the Center for Civic
Values, and with assistance from the Joint Technical Assistance Committee of the ABA
Commission on IOLTA and the National Association of IOLTA Programs, the committee
recommends that the Commission approve for submission to the Supreme Court the attached,
final drafts of proposed amendments to Rule 16-115 and Rule 17-204 NMRA. What follows
is our assessment of the constitutionality of the proposed amendments, along with a summary
of the most important features of the proposéd amendments and their likely impact on

IOLTA program funding.
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The proposed amendments are consistent with the constitutional considerations relied
upon by the United States Supreme Court to uphold the IOLTA program at issue in
Brown v. Legal Foundation of Washington, 538 U.S. 216 (2003).

During the course of our work, the comumittee reviewed Brown in an effort to develop
proposed amendments that would survive constitutional serutiny. In Brown, the Court
rejected a challenge to the Washington IOLTA program brought under the Just
Compensation Clause of the Fifth Amendment. The Court began its analysis by confirming
that the Fifth Amendment gives the state authority to confiscate private property as long as
the taking is for a public use and the owner is paid just compensation. See Brown, 536 U.S.
at231-32. The Court also reaffirmed its ruling in Phillips v. Washington Legal Foundation,
524 U.S. 156 (1998), that “the interest earned in an IOLTA account is the private property
of the owner of the principal.” Brown, 536 U.S. at 235 (internal quotation marks omitted).

With regard to the IOLTA program itself, the Court stated that “the overall, dramatic
suceess of these programs in serving the compelling interest in providing legal services to
literally millions of needy Aumericans certainly qualifies the Foundation’s distribution of
these funds as a ‘public use’ within the meaning of the Fifth Amendment.” Id. at 232. In
determining whether the IOLTA program resulted in a taking under the Fifth Amendment,
the Court first differentiated between the regulatory takings and per se takings before
deciding whether just compensation was due. To the extent that the petitioners in Brown
challenged the requirement that certain client funds must be placed in an IOLTA account,
the Court concluded that a regulatory taking was at issue but had not occurred “because the

transaction had no adverse economic impact on petitioners and did not interfere with any



investment-backed expectations.” Id. at 234. Withregard to the petitioner’s challenge to the
actual transfer of interest from an IOLTA account to the JOLTA program, however, the .
Court assumed that the transfer did amount to a per se taking. Id. at 235.

But even though the Court assumed that the transfer of interest into the JOLTA
program amounted to a per se taking for public use, the Court nevertheless concluded that
there was no constitutional violation because the taking did not result in a loss to the
petitioners.  Id. at 237. To reach this conclusion, the Court focused on the fact that the
small amount of interest that the petitioners could have eamed with individual accounts
would have been less than the costs of maintaining those accounts, Id. at 229-30, and noted
“that the just compensation required by the Fifth Amendment is measured by the property
owner’s loss rather than the government’s gain.” Id. at 235-36.

In keeping with the Supreme Court’s decision in Brown, the proposed amendments
to Rule 16-115 include a new paragraph that defines the type of funds that are eligible for
deposit into an JOLTA account. See Proposed Rule 16;1 15(E) (defining IOLTA-eligible
funds as funds of a client or third person that cannot “earn interest or dividends for the
benefit of the client or third person in excess of the costs incurréd to secure and distribute
such interest or dividends to the client or third person”). In addition, the proposed
amendments include a list of factors for the attorney to take into consideration in determining
whether funds held in trust can earn income in excess of the cost of securing and distributing
that income to the client or third person. See Proposed Rule 16-1153(E)(1)-(4). The language
we propose 1s consistent with the provisions upheld in Brown and is drawn from very similar
model language used in a number of other recently adopted IOLTA rule changes around the
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country that were recommended to us by our ABA. consultants.

Because every lawyer must necessarily determine whether funds held in trust qualify
for deposit into an IOLTA account, the Court in Brown also addressed the concern that client
funds may be mistakenly deposited into an IOLTA account even though the interest earned
may actually exceed the costs that would be incurred for securing and distributing the interest
to the client. The Court noted that While in such instances the client may have a claim
against the lawyer for erroneously depositing the clients funds into an IOLTA account, the
erroneous deposit itself would not involve any state action subject to Fifth Amendment
scrutiny. See Brown, 538 U.S. at 239. In this regard, you will note that although the
proposed amendments provide that a lawyer shall not be subject to a disciplinary charge for
making an erroneous deposit in good faith, see Proposed Rule 16-115(H), the proposed
amendments do not immunize the lawyer from potential liability to the client for the
erroneous deposit of funds into an IOLTA account. To address those instances when there
may be a claim for interest erroneously transferred into the IOLTA program, we did consider
whether the proposed amendments should include provisions for refunds to a client or third
person if an attorney mistakenly deposits funds into an IOLTA account. While sorme states
do contain such provisions, others do not. Ultimately, on the advice of our ABA consultants,
we decided not to include such provisions in the rule itself with the expectation that the
Center for Civic Values would continue to use the policies and procedures they have had in
place for years to handle requests for refunds of erroneously transferred interest.

Finally, although the petitioners in Brown also raised a First Amendment challenge
to the Washington IOLTA program, the district court never reached the petitioners’ First
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Amendment claims nor did the Supreme Court. By affirming the circuit court’s judgment
in Brown, the Court in effect remanded petitioner’s First Amendment claims to the district
court for consideration. See also Washington Legal Foundation v. Texas Equal Access to
Justice Foundation, 270 F.3d 180 (5th Cir. 2001), cert. granted and judgment vacated by
Phillips v. Washington Legal Foundation, 538 U.S. 942 (2003) (remanded in light of Brown
and for further consideration, which included related First Amendment claims). Since
Brown, the remanded First Amendment claims arising out of the IOLTA litigation in
Washington and Texas were voluntary dismissed by the remaining plaintiffs in both
litigations. Our ABA consultants were not aware of any other recent developments
concerning First Amendment challenges to mandatory IOLTA programs. However, prior to
the decision in Brown, some lower federal courts had rejected similar free speech challenges
to IOLTA programs. See Washington Legal Foundation v. Massachussets Bar Foundation,
993 F.2d 962 (1% Circuit 1993) (rejecting First Amendment claim that plaintiffs were
compelled to contribute money to the IOLTA program because “interest generated by funds
deposited in IOLTA accounts is not the clients” money”), but see Phillips, 524 U.S. 156
{1998) (holding that interest is the property of the owner of the principal); Washington Legal
Foundation v. Massachussets Bar Foundation, 795 F. Supp. 50 (D. Mass. 1992) (rejecting
First Amendment challenge because no compelled speech and because the IOLTA rule
“expresses a content-neutral commitment to utilize otherwise unproductive monies for legal
assistance to the impoverished, and for improving the administration of justice™); Washingion
Legal Foundation v. Texas Equal Access to Justice Foundation, 86 F. Supp.2d 624 (W.D.
Tex. 2000) (rejecting First Amendment claims because the plaintiff “failed to establish that
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he is being identified with expressive activities to which he objects” and because the [OLTA
program supports a core government function “of making legal services accessible to all™);
accord Washington Legal Foundation v. Texas Equal Access to Justice Foundation, 873
F.Supp. 1 (W.D. Tex. 1995). Based on the rationales in these cases, our IOLTA program
does not appear to run afoul of the First Amendment. But see Brown, 538 U.S. at 253
(Kennedy, J., dissenting) (“One constitutional violation (the taking of property) likely will
lead to another (compelled speech). These matters may have to come before the Court in due
course.”).

The proposed amendments to Rule 16-115 incorporate revisions that require
mandatory participation in the IOLTA program and the payment of comparable rates
of interest for IOLTA accounts.

As noted at the outset, the Supreme Court originally directed the Commission to
prepare two separate rule revisions addressing mandatory IOLTA participation and the
payment of comparable rates. But as you know, during the course of our work and in
consultation with the Commission and the Court, we decided to prepare a proposal that
would incorporate the mandatory and comparability provisions into a single, consolidated
draft of Rule 16-115. We have earlier drafts of proposed amendments to Rule 16-115 that
contain the mandatory provisions without the comparability provisions and could easily
prepare a draft of Rule 16-115 that would contain the comparability provisions without the
mandatory provisions, if the Commission or Court is inclined to pursue mandatory IOLTA
participation or the payment of comparable rates but not both. However, we recommend
simultaneously pursuing both options for two reasons.

Most importantly, experience elsewhere suggests that it would be very difficult to
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enforce a comparability provision if IOLTA participation is not mandatory. In this regard,
apparently Alabama is the only state that has tried to implement comparability reforms
without mandatory IOLTA. participation. But Alabama quickly abandoned that approach
after realizing that financial institutions would not give comparable rates on IOLTA accounts
because they could give lawyers other less expensive incentives to place their trust accounts '
in non-comparable products, which lawyers were apparently amenable to using since IOLTA.
participation was not mandatory. According to our ABA consultants, because of Alabama’s
experience, no other state has adopted comparability without also requiring mandatory
IOLTA participation.

Aside from the feasibility of adopting an effective comparability rule without also
adopting a mandatory IOLTA system, adopting both reforms also will be the most effective
means for increasing IOLTA funding for civil legal services. Even assuming that
comparability could be adopted as a stand-alone reform that would be embraced by lawyers
and the banking industry, as explained more fully below, the resulting increase in JOLTA
revenue from comparability would be much less than the resulting increase that could be
expected from requiring mandatory IOLTA participation. Accordingly, to maximize the
revenue collected by the IOLTA program, we recommend adopting comparability in tandem
with mandatory IOLTA participation as a two-prong approach to addressing the critical need
for increased funding of civil legal services.

By amending Rule 16-115 to implement mandatory IOLTA participation by attorneys,
New Mexico will join the majority of other states in the country who have adopted a
mandatory IOLTA program.

Currently, 37 states have adopted mandatory IOLTA programs. See Amanda
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Bronstad, States scramble to boost IOLTA cash, National Law Journal (Jan. 14, 2008); see
also ABA Commission on Interest on Lawyers’ Trust Accounts, Status of IOLTA Programs,
http://abanet.org/legalservices/iolta/ioltus/html (last visited Apr. 2, 2008). Of that large
majority of jurisdictions, ten states have adopted mandatory IOLTA programs since 2004.
Id. The committee proposes that New Mexico join the majority of other states in the country
by implementing a mandatory IOLTA program through the simple deletion of the opt out
provisions found in the current version of Rule 16-115. See Proposed Rule 16-115(F)(7) and
(8). Although the proposed revisions to the rule contemplate a mandatory IOLTA program,
the proposed revisions also recognize the need for exemptions from IOLTA participation if
(1) an attorney does not engage in the private practice of law, (2)7 an attorney does not hold
IOLTA-eligible funds for clients or third persons, (3) an attorney does not have an office in
New Mexico and has the permission of the attorney’s clients to hold funds in trust in another
state, or (4) an attorney would suffer an undue hardship if required to participate in the
IOLTA program because of the geographic distance between the lawyer’s office and the
closest financial institution that participates in the IOLTA program. See Proposed Rule 16-
115(F)(8). The proposed amendments contemplate that an attorney could self-select one of
the first three exemptions on the annual certification form but would need to apply to the
Center for Civic Values for an undue hardship exemption. In this regard, proposed
amendments torule 17-204 NMRA anticipate that the Center for Civic Values will work with
the State Bar and the Supreme Court to develop a certification form that will be appropriate
for these purposes.

In addition to adopting a mandatory IOLTA program, the committee also recommends
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adopting procedures for enforcing mandatory attorney participation. Indeed, the need for an
enforcement mechanism is highlighted by the fact that, currently, a significant number of
attorneys fail to submit the annual trust account certification form that already is required by
Rule 16-115 and Rule 17-204. In this regard, the Center for Civic Values reports that
approximately 400 to 600 attorneys annually fail to submit the required certification form.
Although such failures are rule violations that could perhaps subject attorneys to disciplinary
action, the Disciplinary Board does not currently ask the Center for Civic Values to report
such violations nor does the Board have the resources to initiate disciplinary proceedings for
all such violations. However, if the adoption of a mandatory IOLTA program is to have the
desired effect, and given the history of attorney noncompliance in this area, an explicit
enforcement mechanism seems critical.

Tothis end, the committee recommends an amendment to Rule 17-204(B) that would
authorize the Center for Civic Values to certify instances of noncompliance to the Supreme
Court in the same way that failures to pay bar dues or failures to comply with minimum
continuing legal education requirements are currently handled. See Rules 24-102 and 18-
301(G) NMRA. When instances of noncompliance are certified to the Supreme Court by the
Center for Civic Values, the proposed amendments to Rule 17-204(B) provide that the Clerk
of the Supreme Court shall issue an order to the noncompliant attorney to show cause why
the attorney should not be suspended from the practice of law. The committee anticipates
that this procedure will be an effective means of ensuring the intended mandatory
participation in the IOLTA program. In addition, this procedure will provide a means for

review on those rare occasions when an attorney fails to participate in the IOLTA program
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in the good faith belief that the Center for Civic Values has erroneously denied an undue
hardship exception. Although disputes over exemptions from the rule will most likely be
rare, past experience suggests that there could be a significant number attorneys who simply
fail to submit the necessary certification form through neglect or wiliful disobedience. While
such violations may increase the number of orders to show cause that the Supreme Court
must issue on an annual basis, the Supreme Court’s Clerk of Court, Kathleen Gibson, has
already confirmed that her office’s current resources could accommodate the new influx of
certifications that may occur under this proposal.

By amending Rule 16-115 to require comparable rates of interest on IOLTA accounts,

New Mexico will join the growing number of other states who have adopted
comparability rules.

Currently, 19 states have adopted rules requiring attorneys to deposit client trust funds
into IOLTA accounts that pay rates comparable to comparable commercial accounts. See
Amanda Bronstad, States scramble to boost IOLTA cash, National Law Journal (Jan. 14,
2008); see also ABA Commission on IOLTA Interest Rate Comparability Status Report (Apr.
1,2008). The growing trend toward comparability is demonstrated by the fact that of the 19
states that have comparability requirements, 13 comparability programs were implemented
in just the last two years. Jd. The committee proposes implementing comparability in New
Mexico through the addition of a new subparagraph to Rule 16-115 that would provide the
framework for attorneys to ensure that their IOLTA accounts receive comparable rates. See
Proposed Rule 16-115(F)(3).

At the outset, it is important to emphasize that although the proposed amendments

require comparable rates on IOLTA accounts, this reform should not be seen as a request for
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special treatment by financial institutions but rather as an effort to ensure equal treatment for
IOLTA accounts that are comparable to accounts held by a financial institution’s non-IOLTA
customers. Morever, it is also important to note that financial institutions are not required
to participate in the IOLTA program. Id. Instead, comparability is achieved by requiring
attorneys to only maintain IOLTA accounts at financial institutions that pay comparable rates
of interest. Jd. The Center for Civic Values is charged with maintaining a list of eligible
financial institutions that pay comparable rates and will make that list available to all
attorneys upon request. The rule itself defines what a financial institution must do to be
eligible to receive IOLTA deposits. /4. But in this regard, the Center for Civic Values will
play a critical role in working with financial institutions to promote support for the goals
underlying these IOLTA reforms. The Center also will be a key resource for financial
institutions who want to revise their business practices to achieve comparability for IOLTA
accounts.

With regard to the types of financial institutions that may qualify to participate in the
IOLTA program, our ABA consultants suggested that the committee consider whether credit
unions should continue to be included in the mix. Some states have moved away from
allowing attorneys to establish IOLTA accounts with credit unions because there is some
concern that deposits may not be insured if the individual clients of the attorney, whose
pooled funds make up the IOLTA account, are not eligible for membership in the particular
credit union. However, other states have seen this possibility as a minimal risk, especially
when weighed against the fact that many attorneys prefer credit unions for their [OLTA

accounts. Because a number of JOLTA accounts in New Mexico currently are established
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in credit unions, eliminating such institutions could create immediate resistance to the
proposed IOLTA reforms. The committee, therefore, wanted to find a way to include credit
unions as an option for New Mexico attorneys while addressing the concerns some have
about the security of client funds held in a credit union IOLTA account. Accordingly, we
opted to revise the current rule to require that IOLTA accounts “be established with any
financial institution authorized by federal or state law to do business in New Mexico, the
deposits 6f which are insured by an agency or instrumentality of the federal government.”
See Proposed Rule 16-115(F)}(2). Although the proposed revision eliminates a specific
reference to credit unions, or any other specific type of financial institution for that matter,
the proposal still would allow an attorney to establish an [OLTA account at any financial
institution, including a credit union, provided that deposits into such accounts are federally
insured.

The core comparability requirement is that IOLTA accounts must receive “the highest
rate of interest or dividends generally available from the institution to its non-JOLTA
customers when JOLTA accounts meet or exceed the same minimum balance or other
account eligibility qualifications” provided that the factors that the financial institution takes
into account in setting rates “do not include that the account is an JOLTA account” and “do
not discriminate between IOLTA accounts and the accounts of non-IOLTA customers”. Id.
To facilitate the new comparability requirement, the proposed amendments authorize several
different methods that a financial institution may use to ensure comparability. See Proposed
Rule 16-115(F)(3)(a). For example, a financial institution may “establish the [OLTA account

as a comparable rate product”, like a money market account, or may simply pay the
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comparable rate on an IOLTA account without actually establishing the IOLTA account as
a comparable rate product. See Proposed Rule 16-115(F)(3)(a)(i) and (ii). Alternatively, a
financial institution may opt for simply paying a benchmark yield amount equal to 55% of
the federal funds targeted rate without determining what the actual comparable rate should
be for an JOLTA account. See Proposed Rule 16-115(F)(3)(a)(iii).

The benchmark option attempts to approximate the interest rate that financial
institutions would pay on comparable rate products. With regard to this option, based on an
analysis from a financial consultant obtained by the Center for Civic Values, the 55%
benchmark was recommended as a viable target rate that some banks in New Mexico might
opt for as a simpler method of providing comparability in lieu of having to comply with a
strict comparability requirement on individual accounts. See Analysis of a Safe Harbor
Provision as part of a Comparability Rule or Policy for the Center for Civic Values IOLTA
Program, prepared by The Resource for Great Programs, Inc. (March 5, 2008). The financial
consultant did not recommend setting the target rate any lower because that would make it
the lowest target rate in the nation and could result in our IOLTA program collecting less
revenue than if strict comparability were required in all cases. Jd. For those institutions that
do opt for the benchmark amount, the IOLTA program may realize higher revenues than if
strict comparability were used, though such forecasts are limited by the changing interest rate
market and the business decisions of each individual bank.

Because IOLTA accounts traditionally have been limited to low-interest checking
accounts, the proposed amendments also specify a number of different types of adequately

secured accounts that can be used for IOLTA accounts. See Proposed Rule 16-115(F)(3)(b).

13



The use of such accounts would facilitate the payment of higher rates of interest, particularly
for larger IOLTA accounts with balances in excess of $100,000. See Amanda Bronstad,
States scramble to boost IOLTA cash, National Law Journal (Jan. 14, 2008); JOLTA Revenue
Impact of a Comparability Rule or Policy for the Center for Civic Values IOLTA Program,
prepared by The Resource for Great Programs, Inc. (December 4, 2007).

Because IOLTA accounts often have been subject to excessive service charges and
fees not usuvally assessed against non-IOLTA accounts, the proposed amendments also
specify the types of “allowable reasonable service charges and fees™ that may be deducted
from an IOLTA account. See Proposed Rule 16-115(F)(3)f) and (g). The proposed
amendments also prohibit eligible financial institutions from engaging in a practice
sometimes used on JOLTA accounts known as “negative netting”, which would prevent an
institution from deducting “any service charges or fees in excess of interest or dividends
earned during the remitting period from the principal of an IOLTA account or from interest,
dividends or principal of any other IOLTA account.” See Proposed Rule 16-115(F)(4)(d).
Both of these revisions are intended to ensure that a comparable rate for an IOLTA account
is not diminished through the assessment of excessive fees or accounting practices that would
not be asséssed against non-JOLTA customers.

Adopting comparability and mandatory participation requirements could result in a
significant increase in IOLTA program funding.

In anticipation of submitting a recommendation to the Court, the Center for Civic
Values obtained a financial consultant to conduct a study of the likely financial impact of

adopting comparability and mandatory IOLTA rule provisions. The consultant provided our
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committee with a preliminary report at the end of last year. See JOLTA Revenue Impact of
a Comparability Rule or Policy for the Center for Civic Values IOLTA Program, prepared
by The Resource for Great Programs, Inc. (December 4, 2007). Since that time, of course,
there have been significant interest rate reductions that could decrease any potential increase
in revenue that the IOLTA program could otherwise anticipate as a result of adopting
mandatory participation and comparability reforms. See Amanda Bronstad, States scramble
to boost IOLTA cash, National Law Journal (Jan. 14, 2008); Terry Carter, Expressing Their
Interest, ABA Journal (June 2007). Accordingly, the consultant recently provided the Center
for Civic Values with an updated report in an effort to provide the Comumission and the Court
with the most accurate financial projections possible under current conditions. See JOLTA
Revenue Impact of a Comparability Rule or Policy for the Center for Civic Values IOLTA
Program, prepared by The Resource for Great Programs, Inc. (April 1, 2008). Although the
recent drop in interest rates has lowered the expected revenues from these reforms in the near
term, both reports consistently show that the implementation of comparability and mandatory
IOLTA provisions has the potential for significantly increasing the amount of revenue that
New Mexico can expect to generate with its [OLTA program.
Based on current projections, adopting a comparability rule alone may only result in

a small increase in IOLTA revenue of about $21,000. However, by also implementing
mandatory IOLTA participation, revenues could increase by an additional $185,000. In sum,
even after accounting for the recent dramatic interest rate reductions, implementing
comparability and mandatory IOLTA reforms still could almost double the IOLTA program’s

expected revenues from $230,000 per year to approximately $437,000 per year. And while
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both reports from the consultant note the limits to accurately forecasting the likely financial
impact of adopting comparability and mandatory IOLTA requirements given the uncertain
nature of interest rates and the limited financial data available for use in the study, the
eventual rebound of interest rates could result in even more dramatic revenue increases for
the IOLTA program..

For example, based on rates in effect just six months ago, the preliminary report
suggests that by adopting a comparability rule alone, IOLTA revenue could be twice what
would be expected without a comparability provision, increasing revenue by about $370,000.
And by also implementing mandatory IOLTA participation, IOLTA revenue could increase
to almost four times the level that would be expected without comparability and mandatory
provisions, increasing revenue by about an additional $643,000. In total, the adoption of
mandatory and comparability IOLTA reforms could result in an annual revenue increase of
over $1,000,000 for New Mexico’s IOLTA program if, and most likely when, interest rates
rise again.

But regardless of the particular interest rate climate of the moment, what does seem
clear from the experiences of other IOLTA programs around the country is that the amount
of revenue collected by the IOLTA program would be significantly greater if mandatory and
comparability provisions are adopted than if they are not. Even if interest rates continue to
decline to the point that the IOLTA program does not experience as large an increase in
funding immediately after adoption of the mandatory participation and comparability reforms
as expected, it is possible that without such reforms JOLTA revenues would be even iower

than they are today. In short, whether interest rates rise, fall, or remain steady in the
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foreseeable future, adoption of the mandatory participation and comparability reforms seems
to be a proven method for maximizing the amount of revenue collected from IOLTA
accounts. The committee therefore recommends that the Commission approve the proposed
amendments to Rule 16-115 and Rule 17-204 for submission to the Supreme Court for

further consideration.
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16-115. Safekeeping property.

A. " Holding another's property separately. A lawyer shall hold property of
clients or third persons that is in a lawyer's possession in connection with a representation
separate from the lawyer's own propefty. Funds shall be kept in a separate account
maintained in the state where the lawyer's office is situated, or elsewhere with the consent
of the client or third person. Other property shall be identified as such and appropriately

safeguarded. Complete records of such account funds and other property shail be kept by the
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Soveming Discipiine] and shall be preserved for a period of five (5) years after termination

_ of the representation[-of-the-clentiirthe matteror-the-termimation-of thefiductary ortrost

retationship).

B. Client trust account deposits.

() A lawver may deposit the lawver’s own funds in a client trust account

for the sole purpose of paving bank service charees or obtainine a waiver of bank service

charges on that account. but only in an amount necessary for that purpose.

(2) A lawyer shall deposit into a client trust account legal fees and

expenses that have been paid in advance. to be withdrawn by the lawver only as fees are

earned Qr expenses incurred.

C. Notification of receipt of funds or property. Upon receiving funds or other
property in which a client or third person has an interest, a lawyer shall promptly notify the
client or third person. Except as stated in this rule or otherwise permitted by law or by
agreement with the client, a lawyer shall promptly deliver to the client or third person any
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funds or other property that the client or third person is entitled to receive and, upon request
by the client or third person, shall promptly render a full accounting regarding such property.
[€]D. Severance of interest. When in the course of representation a lawyer is in

possession of property in which [bothrthetawyerand-anotherpersen] two or more persons

{one of whom may be the lawyer) claim interests, the property shall be kept separate by the

lawyer until [therstsamraces untmg-ard-severance-of their mrterests|the dispute is resolved.

1L 4 . . 1 . . i 1 - M ol 1 . | 1
[Ifa-disputearises concermgtner-respecttvemterest; the-portromr i drsputeshali-be-kept

Smﬁ?&rmym&mﬁspumﬁrcsohﬁ] The lawyer shall promptly distribute all

portions of the property as to which the interests are not in dispute.

E. IOLTA eligible funds. Funds of a client or third person shall be deemed

10T TA-eligible and shall be deposited in a lawver’s or law firm’s IOLTA account unless the

funds can earn income for the benefit of the client or third person in excess of the costs

incurred to secure and distribute such income to the client or third person. In determinine

whether a client’s or third person’s funds can eam income in excess of the costs to secure and

distribute such income. the lawver or law firm shall consider the following factors:

) the amount of interest or dividends that the funds are expected

to eamn during the period thev are expected to be deposited:

(2) the cost of establishing and administering non-IOLTA accounts

for the benefit of clients or third persons. including the costs of the lawver's services. and the

costs of preparing anv tax reports required for interest or dividends on earned funds:

(€3] the capabilitv of financial institutions. lawvers or law firms to
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calculate and pav interest or dividends to individual clients or third persons: and

4) anyv other circumstances that affect the abilitv of the client’s

or third-person’s funds to earn interest or dividends in excess of the costs to secure such

interest or dividends.

The lawver or law firmn shall review its IOLTA account at reasonable intervals to determine

whether any changed circumstances require further action with respect to the funds of any
client or third person,

[DIE. [Poofedinterest-bearingtrustaccounts:] Special requirements for trust

accounts containing IOLTA-eligible funds. Except as provided in Subparagraph (8) of
this paragraph, a lawyer or law firm shall [create] establish and maintain [a—pooted] in
cornpliance with the following provisions one or more interest_or dividend-bearing trust

accounts for the deposit of all IOLTA-eligible funds of clients{*furds-Jor third persons.
[vehick b b heldf ; oo bines . S

fottowing-provistons—Fhis] Each such account [may] shall be referred to as an IOLTA

account.

(1)  No interest or dividends [income] from an IOLTA account shall be
made available to a lawyer or law firm.

(2)—TFheIOLT | timchideattehents fmdswhict e
. beheldf , tod-of-timme: |

t37] AnlOLTA [interest=bearmgtrust |]account {may] shall be established

with any [bank;savingsamHoarassociationorereditumtorn] financial institution authorized
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by federal or state law to do business in New Mexico. the deposits of which are [and-]insured

b 4] b | 1LTY w1 Fal i 1 B P | 1 . J.1 1.
y I OITTAar LA RSIT IS AT AT RIE UL, G T OO el 5 v HIZs dilll LAak I RIS al i e

€orporationor the National-€redit SnonAdministration]an agency or instrumentality of the

federal government. Funds in each [interest=bearingtrust]IOLTA account shall be subject

to withdrawal upon request and without delay_except as permitted by law.

([#13) [Therateofmterestpayableomrany 0L TAaccomt-shatt ot betess
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righttowithdrawortransfer principatimmediately:] Lawvers may maintain IOLTA accounts
only in eligible financial institutions. Eligible financial institutions are those that voluntarilv
offer IOLTA accounts and comply with the reaquirements of'this rule. including maintaining

IOLTA accounts that pay the highest rate of interest or dividends senerallv available from

the institution to its non-IOLTA customers when IOLTA accounts meet or exceed the same

minimum balance or other account eligibility qualifications. if anv. In determining the

highest rate of interest or dividends senerallv available from the institution to its non-IOLTA.

customers, an eligible financial institution mayv consider factors. in addition to the IOLTA

account balance. customarilv considered by the institution when setting rates of interest or

dividends for its customers. provided that such factors do not discriminate between IOLTA

accounts and accounts of non-IOLTA customers. and that these factors do not include that

[ty
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the account is an IOLTA account. The determination of whether a financial institution is an

eligible financial institution and whether it is meetine the requirements of this rule shall be

made by the Center for Civic Values. The Center for Civic Values shall maintain a list of

participating eligible financial institutions and shall provide a copy of the list to any lawver
upon request,
(a) An eligible financial institution may satisfv these comparability

requirements by electing one of the following options:

(1) establish the IOLTA account as the comparable rate

progduct;

(i)  pay the comparable rate on the IOLTA checking

account in lieu of actually establishing the comparable highest interest rate or dividend
product: or

(111}  pay.an amount on funds that would otherwise qualify

for the investment options noted in Subparagraph (c) of Subparagraph (3) of this paragraph
equal to fifty-five percent (55%) of the federal funds tarceted rate as of the first business day

of the month or gther IOL TA remitting period. which amount is deemed to be already net of

allowable reasonable service charoes or fees. This “benchmark vield amount” mav be

adjusted once per vear by the Center for Civic Values. upon ninety (90) days’ written notice

to financial institutions participating in the IOLTA program.

() 10LTA accounts may be established as:

1) a_business checking account with an automated
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investment feature. such as an overnight investment in repurchase acreements or money

market funds invested solely in or fully collateralized by United States sovernment securities.

including United States Treasurv obligations and oblieations issued or puaranteed as to

principal and interest by the United States or anv agency or instrumentality thereof:

[£1))] achecking account paving preferred interest rates. such

as money market or indexed rates:
il a government interest-bearing checking account such

as an account used for municipal deposits:

(iv) an interest-bearine checkine account such as a

negotiable order of withdrawal (NOW) aceount, or business checking account with interest:

or

(&%) any other suitable interest or dividend-bearing deposit

account offered by the institution to its non-IQOLTA customers.

(c) A daily financial institution repurchase agreement shall be fully
collateralized by United States government securities and may be established only with an
eligible institution that is “well capitalized” or “adeguately capitalized” as those terms are
defined by applicable federal statutes and regulations. An open-end money-market fund shall

be invested solely in United States government securities or repurchase agreements fully

collateralized by United States government securities. shall hold itself out as a “monev-

. market fund” as that term is defined by federal statutes and regulations under the Investment

Companyv Act of 1940 and. at the time of investment. shall have total assets of at least two
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hundred fifty million dollars ($250.000.000).

(d) Nothing in this rule shail preclude a participating financial

institution from paying a higher rate of interest or dividends than described above or electing

to waive any service charees or fees on IOLTA accounts.

(e) Interest and dividends shall be calculated in accordance with

the participating financial institution’s standard practice for non-IOLTA customers.

(H “Allowable reasonable service charges or fees” for IOLTA
accounts are defined as per check charges. per deposit charges. a fee in lieu of minimum
balances. sweep fees. FDIC insurance fees and a reasonable IOLTA account administrative

fee.

(g} Allowable reasonable service charges or fees mayv be deducted

from interest or dividends on an IOLTA account only at the rates and in accordance with the

customary practices of the eligible institution for non-IOLTA customers. No fees or service

charges other than allowable reasonable service charges and fees may be assessed against or

deducted from the interest or dividends on an IOLTA account. Anv fees and service changes

other than allowable reasonable service charees and fees shall be the sole responsibility of,

and may be chargsed to. the lawyer or law firm maintainine the IOLTA account.

([514) Lawyers or law firms depositing [chent] IOLTA-eligible funds in an

[OLTA [trust] account [established-]pursuant to this paragraph shall direct the [depository]

financial institution:

(a) to remit at least quarterly to the Center for Civic Values all
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interest or dividends, net of any allowable reasonable service charges or fees , computed on

the average monthly balance in the account[;] or [as] otherwise computed in accordance with

the institution’s standard accounting practicessatteast-quarterlytotieCenterfor Civie

. £ i LAY & T | k) 111 13 S <] & + £ £1 1 ] .4l 4
VAL T LCIRET J WALV SMTa G TR S UCET TS S TS TCC IO e OSIIC T O HIe Piugladliza bied

forthrbetow;.provided that the financial institution may elect to waive anv or all such

charges or fees:[7]

(b) to transmit [witlreachrenmttance] to the [center]Center for

Civic Values with each remittance afstatement]report showing the name of the lawyer or law

firm [forwhom] on whose behalf the remittance is sent, the amount of remittance attributable

to each IOLTA account, the time period covered by the report. the IQLTA account number

for each account.[amd] the rate of interest or dividends remitted [appied:]. the amount and

type of service charges or fees deducted. if anv. the average daily account balance of the

period for which the report is made. and such other information as may be reasonably
required by the Center for Civic Values:

(c) to transmit to the depositing lawyer or law firm [at-the-same

timre] a [report]statement [showmg theamomt paid-to thecenter; therate-of interestapphied;

e 1 1 £ 41 . WA ks W, 1 . X 1
andtneaverage accowmtt-batance of the period-for-whichthe reportis-made; )in accordance

with normal procedures for reporting to depositors of the financial institution; and[-]

(d) not to deduct anv service charges or fees in excess of the

interest or dividends earned during the remitting period from the principal of an IOLTA

account or from interest. dividends or principal of any other IOLTA account.
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%) The lawver or law firm mayv deposit the lawver’s or law firm’s own

funds in an IOLTA account for the sole purpose of paving service charees or fees on the

account or obtaining a waiver thereof, but only in an amount necessary for that purpose.
(6) [Adt-interest—transmitted—to—the] The Center for Civic Values|

eenter®)] shall [be] hold all funds transmitted fo it and shall distribute[d] such funds
periodically in accordance with a plan of distribution [which] that shall be prepared at least
annually and approved by the Supreme Court of New Mexico for the following public
purposes:

(a) to provide legal assistance to the poor;

(b) to provide legal education;

{c) to improve the administration of justice; and

(d)  for such other programs for the benefit of the public as are
specifically approved by the Supreme Court of New Mexico from time to time.

(7)  Every lawyer [subyectto-theserules]not exempt from this paragraph

shall [mchuade] certify in compliance with [irtheammatcertifreate-of compliarnceform
requiredby] Rule 17-204 NMRA [ofthe Rutes Governing Disciptine] that all [OLTA-eligible

funds held by the lawver for the benefit of any client[s'] or third-person [fonds-which—are

nonminatoramownt-or-aretobehehdforashort pertod-of-time ] are deposited in an IOLTA

3 1 1 1 = 41 S L 1 . . S 3n | 1. 1.
account [U.uiCbb threrawyeroraw - witirwheh-the—awyer-s-associated-dectire sy
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lawver is exempt from the requirements of this paracraph if:

(a)  the lawyeris a judge. an emplovee of a local, state. federal or
tribal government. corporate counsel. or a teacher of law, or is otherwise not engaged in the
private practice of law:

(b).  thenature of the lawyer’s practice is such that the lawver does

not hold IOLTA-eligible funds of any client or third person:

(¢}  the lawver does not have an office within the State of New

Mexico and has the client’s or third person’s permission to hold the funds out of state: or
(dy  thelawyerhasapplied for and obtained an exemption from the
Center for Civic Values based on undue hardship for the lawver based on geographic
distance between the lawyer’s principal office and the closest financial institution that is
participating in the IOLTA program in accordance with criteria and procedures the Center

for Civic Values shall establish.

{E]G. [Separate—ilmterest=bearing] lInterest or dividend-producing trust

accounts for the benefit of a client or third person. A lawyer or law firm may establish

one or more interest or dividend-bearing [aseparateinterest=bearmg] trust accounts for the

deposit of a [chents®] client’s or third person’s funds [which]that are [netthermomimat-n

whichrtheinterest]not IOLTA-eligible , the net income from which [ofany-transactioneosts;]

10
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will be paid to the client_or third person.
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H. Good-faith judgment. The determination of whether the funds of a client

or third person are IOLTA-eligible in that thev can eamn income in excess of costs as

s
(WA
o

provided in Paragraph F of this rule shall rest in the sound iudement of the lawver or law

firm. and no lawver shall be charged with an ethical improprietv based on the good-faith

exercise of such judement.

11



15

16

17

18

19

20

21

RULES GOVERNING DISCIPLINE ATJ Rules Committee Approved
17-204 February 14, 2008

17-204. Required records.

A. Required records. Every atiomey subject to these rules shall maintain
complete records of the receipt, deposit, investment and disbursement of all funds, securities
and other property received from or on behalf of a client [whteh] that have at any time come
into the attorney's possession, and shall further maintain on a current basis all books and
records [which] that will establish the attorney's compliance with Rule 16-115 NMRA. of the
Rules of Professional Conduct. Accounting records may be maintained in either hard copy
or stored on a computer.

In addition to the requirements of Rule 16-115 NMRA, an attorney shall keep a
complete record and report annually on the certificate of compliance the name of each
financial institution and each account number of every financial institution in which the
attorney maintains funds received from or on behalf of a client. These records shall cover the
entire time from receipt to the time of final disposition by the attorney of all such funds,
securities and other properties. Attorneys shall preserve all such records for a period of five
(5) years after final disposition of said funds, securities or other properties, or, as to fiduciary
or trust records, five (5) years following the termination of the fiduciary or trust relationship.

For purpose of this rule, an attorney is deemed to have the necessary "required
records" by maintaining:

(1)  arecord of all deposits into and withdrawals from each trust account,
specifically identifying the date, source and description of each item deposited as well as the
date, payee and purpose of each disbursement. Deposit slips shall separately identify each

item deposited. Trust account disbursement shall be made only by authorized bank transfer

APPENDIX 4
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or by check payable to a named payee and not to cash, At least one attorney admitted to
practice law in this state shall be an authorized signatory on an attorney trust account; but
signature authority may be delegated to a nonlawyer, provided, however, such delegation
shall not be deemed to relieve the attorney from responsibility for transactions involving the
trust account;

(2) a separate ledger or account for each separate trust client, containing
the information required by Subparagraph (1) of this paragraph. A continuing balance of each
individual client trust ledger shall be maintained. The total of the balances of all individual
client trust ledgers must equal the beginning balance of all individual client trust accounts,
plus the total of all additional amounts received in trust, minus the total of all trust monies
disbursed;

(3) copies of all retainer and compensation agreements with clients;

(4) copies of all statements to clients, which statements shall reflect ail
transactions on the trust account for the period to which the statements relate;

(5) all checkbooks, check stubs, bank statements, cancelled checks and
duplicate deposit slips on each trust checking account;

(6) copies of invoices and statements received from others and paid out
of trust funds;

(7 written reconciliations made at least quarterly of the checkbook
balance, the bank statement balance and the client trust ledger sheet balances;

(8)  copies ofthose portions of each client's case file reasonably necessary
for a complete understanding of the financial transactions pertaining thereto;

2
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(9 [if-theattorney—participates—in—the 1O TA progran—]proof of

compliance with [Subparagraph(6yof] Paragraph [P]F of Rule 16-115 NMRA of the Rules
of Professional Conduct and copies of reports received from the financial institution in
compliance with Paragraph [P]E of Rule 16-115 NMRA of the Rules of Professional
Conduct; and
(10}  for properties other than cash, a separate ledger for each client
identifying the date received, the name of the person from whom received, the description
of the property (including make, model, serial number and other identifying marks), its
location in the attorney's office or other location, the date released by the attorney and to
whom released.
B. Certificate of compliance. On forms provided by the state bar and approved

by the Supreme Court.[to-bepreseribed-by-the-Bisciptinary Board; |every attorney subject to

these rules shall annually submit to the state bar the attorney's Trust Account

Certification/IOLTA Compliance form demonstrating[eertificate-of- Jcompliance with this

rule and Rule 16-115 NMRA of the Rules of Professional Conduct. Such form[eertificate]

shall include the financial institution name. the account name and the account number of any

and all accounts in which client funds are held and shall be submitted to the state bar with

the registration statement filed pursuant to Rule 17-202 NMRA. The state bar shall forward

the original of each[certificateof comptiance to-the Pisciphmary Board-and-acopy of each

certificateof compliance] form to the Center for Civic Values. The Center for Civic Values

shall maintain each form and shall provide to the Disciplinary Board a copy of any form

requested. Whenever the Center for Civic Values shall certify to the Supreme Court that anv

3
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member of' the state bar has failed or refused to complv with the provisions of this paragraph.

the clerk of the Supreme Court shail issue a citation to such member requirine the member

1o show cause before the Court. within fifteen {15) davs after service of such citation. whv

the member should not be suspended from the right to practice in the courts of this state.

Servicg of the citation may be by personal service or by first class mail nostace prepaid. The

member's compliance with the provision of this paracranh on or before the return dav of such

citation shall be deemed sufficient showing of cause and shall serve to discharee the citation.

C. Applicability of rule. This rule shall not apply to any attorney whose entire
compensation derived from the practice of law during the year preceding the filing of any
registration statement was received in attorney's capacity as an employee handling legal
matters of a corporation or an agency of the federal, state or local government. Any such
attorney shall, in lieu of the required certificate, certify on the same form provided by the
clerk that the attorney has not had possession of any funds, securities or other properties of
a client.

[As amended, effective January 1, 1990; July 1, 1991; April 1, 2002; ]

(=N
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