JUDICIAL COMPENSATION COMMISSION MINUTES
JUNE 21,2016

IN ATTENDANCE:

Arthur Pepin, AOC

Roxanne Knight, Retired

Bill Fulginiti, New Mexico Municipal League
Shannon Bacon, DMJA

Deborah Seligman, Energy Advocate, LLC
Brent Moore, State Bar President

Carlo Lucero, Government Appointee
Alfred Mathewson, JED

Chief Judge Michael Vigil, COA

Chief Judge Louis McDonald, 13t Judicial District Court
M. Sankalpita Nithya, AOC

The Agenda is attached hereto as Exhibit 1.
1. Welcome and Introductions

Mr. Pepin called the meeting to order at 9:18 a.m. in the absence of Chairman
Mathewson. He reviewed the statute with all present that created the Judicial
Compensation Commission, attached as Exhibit 2.

Mr. Pepin then asked those present to introduce themselves, during which time
Chairman Mathewson arrived and took over as chair. The members of the
Commission completed their introductions.

Audience members Judge Vigil (Court of Appeals), Judge Bacon (DM]A), and Judge
McDonald (13t Judicial District Court) then introduced themselves and offered their
support to the Commission members.

2. Review Draft of Past Minutes. Mr. Pepin explained that the Commission is
subject to the Open Meetings Act, which he asked the members to review, attached
as Exhibit 3. He further explained that the Commission was required to approve
past minutes, attached as Exhibit 4 [find draft of minutes approved via email last
year].

Mr. Lucero moved to approve the minutes. Mr. Moore seconded the motion,
which passed unanimously.

3. Presentation of Paper on Recommended Qualifications for Limited
Jurisdiction Judges. Mr. Pepin explained that during last year’s meeting, he had
agreed to provide the members with a policy paper produced by the Conference of



State Court Administrators and State Court Judges, attached as Exhibit 5. He
referred to page 15, which shows what the conference endorsed as courts of limited
jurisdiction. Recommendations included the following: (1) thatjudges be attorneys
and if they are not attorneys, that they be adequately trained; (2) that limited
jurisdiction court proceedings be on the record; (3) that judges take office in the
same manner that general jurisdiction judges take office, whether by election or
appointment. They should be the same; (4) that limited jurisdiction courts be
funded in the same way general jurisdiction courts are funded and that judges’
salaries be set by statute; (5) that city and county courts should be run by
professional administrators, which they generally are not. Mr. Pepin explained that
research showed limited jurisdiction court employees feel they are there to produce
revenue and not to dispense justice; (6) limited jurisdiction court judges’ salaries
should be determined in the same way state court judges salaries are determined.
He explained that courts are not revenue centers and that city and counties have
gone too far in creating revenue centers out of the courts rather than dispensing
justice.

Mr. Pepin mentioned that a new policy paper on the impact on fines and fees would
be adopted by the NSCS soon, with the general consensus being that courts should
not be fee-funded. He said there was much interest throughout the country about
how fines and fees are funding various services. For example, a speeding ticket in
CA of $100 ends up costing $490, late payments get a fee increase, suspended
license fees are added, and there ends up being fees on top of fees. This is not at all
good policy. Additionally, Judges retirement should not be fee-funded.

Mr. Pepin explained he had been directed by the NSCS board to get the paper
finalized for adoption at the end of July because it is critical to state courts. Mr.
Pepin explained that the fines and fees issue is tangential to what the Commission is
doing.

5. Report on the 2016 Session

Mr. Pepin referred to the Commissions Recommendation during the last session,
attached as Exhibit 7, which recommended a 5% increase and a constitutional
amendment to make the Commission’s recommendation more effective.

Judges’ salaries are set by statute in some states. New York created a compensation
commission then bound the legislature to the commission’s recommendations,
unless affirmatively refuted.

Mr. Pepin said the constitutional amendment was never introduced because the
Judiciary decided to make the salary recommendation a single priority. Even when
the funding was decreased to $30 million of new money, there was still enough for
salary increases. Then the price of oil dropped and nobody got any increase, neither
judiciary staff or the clerk series.



Mr. Pepin explained that the Commissions’ recommendations had positive influence
until the budget went into the red. He said Mr. Abbey announced that a special
session may be called because reserves are less than 1% and the state may not make
it to July 1. The prospects for next year depend on factors the judiciary has no
control over.

Mr. Pepin said the Commission has taken different roles in the past as to how
vigorously it pursues legislation. The Commission chair has testified in some years
and in others it has only prepared a report. If the Commission is serious about the
recommendation, it could ask for a statutory or a constitutional amendment. That
would require that the Commission designate a person to work on that who would
need to get a sponsor for the legislation.

Mr. Pepin explained that he can support the Commission as staff, but cannot help
otherwise, and that the Supreme Court has announced it will support whatever
recommendations the Commission determines. It will be in the package of
legislation the Supreme Court adopts, which Mr. Pepin and the AOC can support and
assist in the process.

Mr. Mathewson said he saw two parts to the Commission’s job, one was come up
with a recommended increase for judicial compensation and the second was to
determine what sort of legislative process should be undertaken to take the
Commission’s recommendation seriously.

Mr. Pepin explained that last year, the Commission chose to ask for a constitutional
amendment knowing that the Governor would never sign a bill that changes the
statute. He said the most effective strategy for getting an increase in judicial salaries
was a robust economy, however, the current Governor had not shown much interest
in improving judicial salary in the past.

Ms. Seligman stated she had a lot of empathy for judges, but was opposed to a “take
it or leave it” amendment because it put the courts in a position where the public
might perceive funds were being taken away from school children and Medicaid to
increase salaries. Judges are under-compensated in the state of New Mexico, but if
the money is not there, it simply is not there. Ms. Seligman suggested a 5% increase.

Mr. Pepin explained that revenue projections would be available in August, but
would not be very reliable until February.

Mr. Moore asked for comments from the audience. Judge Bacon said the judiciary
must keep asking for an increase, since NM is dead last. She explained that judges
are contemplating - and taking - early retirement because they cannot afford to
continue working for such low pay. Experienced judges are not willing to stay when
they can go make money in the public sector. Qualified people are leaving the
judiciary who otherwise would not due to the low pay. There is also a change in the
demographics of people applying for judgeships, which includes many prosecutors



and public defenders. Applicants are primarily people who are already in
government service and it is a step up from being a PD or DA, but they do not have
the breadth of experience necessary for the job.

Judge Bacon reiterated that the judiciary must continue to push for increase every
single year. If it is not requested continually, the legislators will think it is not
needed and the judiciary would lose traction. She commented that last year, that
piece of the budget lasted a long time until the deficient overtook everything.

Mr. Pepin referred to the judicial salaries chart, attached as Exhibit 8 [Tab F in
binder]. Discussion followed regarding the comparison of New Mexico salaries with
other states.

Ms. Knight stated that she fully supports last year’s recommendation and that she
believes it is the Commission’s job to make recommendations without worrying
about the funding. She feels it is incumbent upon the Commission to state what
judges should be compensated fairly and justly. If the Commission feels the increase
should be 13%, then it needs to recommend that. It could be proposed as a phase-in
over time to compensate for not giving raises over the years, which has
compounded the problem and is getting worse.

Judge Vigil agreed that low salaries have a negative effect. He stated that the
judiciary is losing judges too early and the quality and breadth of experience of
applicants is becoming homogenous with standards getting lower, negatively
affecting courts statewide. The issue needs to be very carefully considered. He is
seeing applicants with a very limited view of the law, which has an adverse effective,
especially in civil law where business is involved. He suggested comparing what
judges are making with what administrators are making, city/county versus the
responsibilities that a general jurisdiction judge has which are tremendous. For
what they are getting paid, the judiciary is not able to attract good applicants from
firms such as Montgomery and Andrews. He has talked with young lawyers who say
they are not interested in becoming a judge because of the low pay.

Ms. Seligman stated that applicants do not include young people with broad
backgrounds who can learn and grow with judiciary. It still comes down to an
inability to pay adequate salaries when the money is not there.

Judge Vigil commented that no matter the amount of money available, it is how the
budget is prioritized. He said it is important to maintain the idea that becoming a
judge is about supporting the community, not about making a fortune, about the
spirit of giving back to the community. In order to get people with that spirit, there
does need to be adequate compensation.

Ms. Seligman stated that judiciary salaries are underfunded, but so is education, and
throwing money at schools does not help to get kids through high school.
Legislators have their constituency to keep in mind and it is not possible to change



their minds on priorities. If a constitutional amendment was passed, it could look
like the judiciary is taking money away from children and education.

Mr. Fulginiti stated that in the latest LFC newsletter, Chairman Smith made remarks
about the compensation issue in NM. He had talked with Chairman Smith about
judges’ salaries, so he is aware of that as well. State employee’ salaries are falling
further and further behind. Chairman Smith is aware of the problem with judiciary
salaries, but not enough to change priorities. Chairman Aranaga is also supportive of
the judiciary, but just having chairmen on the judiciary’s side is not enough. The
Governor’s office plays a big part, and it is not on the courts’ side. Courts are not a
priority of the current administration. In some ways, it might be an enemy. Even so,
it is the responsibility of the Commission to ask for just compensation. He suggested
the Commission ask for what it determines is just and fair compensation, knowing
that it is not really going to happen in a down year like this year, but to ask for what
is really needed to correct the situation.

Ms. Knight suggested writing the recommendation in such a way that exposes the
facts and sets forth the problems and consequences and how those negatively affect
the whole system, how it impacts the entire state, including Corrections, CYFD, and
the police. The Governor needs to hear how it adversely affects commerce and
business and taxes. She suggested fully describing the situation to bring awareness
to legislators and the Governor, while acknowledging there is not enough money to
fix the problem.

Mr. Mathewson suggested having an independent group outside of the Commission
to determine what the issues are and what does it takes to have a well-functioning
judiciary, to see where are we now and to present an independent view as to how
much funding it will take to correct. He said information that is relevant, such as
losing judges, needs to be provided that might affect legislators’ choice of priorities.

Mr. Lucero stated that this discussion has been similar in each of the last 4 years.
The Commission has discussed what the means are and what the priorities are, but
there is the component of combining that with the reality of the political
environment. Both need to be considered. The Commission needs to continue to
request adequate and just salaries and then, like last year, think of something
different that might gain traction in the legislature. The Commission needs to
describe the priority of compensating judges, of keeping up with private sector,
comparing judges’ salaries with other areas of public sector, and any other strategy
that might gain traction. Perhaps get more specific as to which courts are hurting
more than others - provide more specific information. There is the possibility of
asking for targeted raises, similar to what happened with law enforcement or
corrections officers. He raised the possibility of targeted raises instead of all judges
and determining which courts have the greatest need.

Discussion followed.



Mr. Pepin referred to page 7 of last year’s recommendation comparing judges’
compensation, Tab G of the binder, which is an analysis of compensation around the
country, and Tab M - which is a compilation of data from applicants for judgeships
since 2005. The last page of Tab M contains the summaries of applicants, which is
very interesting. Tab H describes the average salary of a male partner in a legal firm
as $192,000 and for a female $150,000. Interesting that women'’s salaries are lower,
but both are considerably higher than the $108,000 being paid by the judiciary.

Mr. Pepin explained that the data summaries indicate many government employees
have applied for and gotten judgeships, primarily PDs and Das. There is a very small
pool of applicants and low salaries discourage potential applicants. The judiciary is
getting inexperienced applicants. There is a big gap between the pay of judges and
what attorneys in the private sector get. It is disconcerting that the experience is
very limited and a lot more government attorneys are getting judgeships who have
no experience with contract cases, business disputes, DV, or divorce. Government
attorneys do not know anything about those civil matters and have to learn on the
bench, which is not the best situation for the judiciary. He thanked Mr. Mathewson
for providing the data to the AOC regarding the 309 applicants.

Mr. Mathewson agreed that the data shows the judiciary is attracting lawyers with
less experience. He suggested obtaining data regarding judge turnover, data on
experienced judges who leave and are replaced with less experienced judges.

Judge Bacon stated that she is just now starting to see the early retirement. Judges
are not willing to stay longer to balance out the less experienced people in the 2nd
Judicial District. She is seeing that change with early retirement coupled with the
salary, which may include a 5% increase, but it does not increase take-home pay
because of increase in retirement and insurance contributions. Even with salary
increases, there is continually less take-home pay. Judges cannot afford to continue
to work at the judiciary and leave to go to the private sector where they can make
$250,000 doing mediation.

Mr. Pepin explained obtaining such data would be complicated by the fact judges
need to be voted in. The AOC does not survey everyone who exits the judiciary.

Chief Judge McDonald explained he has been on bench for 24 years. When he first
took the job, a main incentive was the retirement package because it was really
good. Due to changes in the way the JRA is funded, that is no longer an incentive.
The retirement package is not so good and is not an attractive benefit any more
because judges have to stay on the bench much longer now. It is no longer the case
that salary is low but the retirement package compensates for that. He said since
one branch of government can eliminate judicial salaries or raises without the
judiciary having a say, increases will never be approved. There must be an
independent judiciary as foundation of the government. The judiciary needs
independence. Not compensating judges well and not being independent are both
critical problems that must be considered.



Ms. Knight suggested a constitutional amendment that the judiciary should be
considered separate. As it is now, the judiciary has to constantly ask for funding and
has not gotten it. A constitutional amendment would change that. She said a 5%
increase would cost a little over one million dollars and schools get two billion. It
would cost a lot of money to increase teachers’ salaries by just 1%. She suggested
targeted the judges’ salary increases this year and fix this problem for less money.

Mr. Moore made a motion that the salary recommendation be the same as
FY16, 5% doesn’t get us anywhere close even the median in all other states -
as part of the explanation point to the median and the mean. Mr. Lucero
seconded the motion.

Ms. Knight suggested amending the motion to 8%.

Mr. Fulingiti suggested creating an adjustment beyond the cost of living, starting
with a 2.2% increase so salaries do not fall further behind and then ask for an
additional 5% on top of that.

Mr. Moore agreed and withdrew his motion.

Mr. Fulingiti made a motion that the salary recommendation be a cost of living
increase of 2.2%, plus an additional 5% increase. Ms. Knight seconded the
motion.

Discussion followed.

The motion was amended to use whatever cost of living index was appropriate
and to recommend an additional 5% above that figure. The motion passed
unanimously.

Mr. Pepin asked what justifications the Commission would like to use in the report.
Mr. Lucero suggested keeping pages 4 and 5 from last year’s report, which pretty
clearly spell out ranking, the challenges, and the demographic changes. Mr. Pepin
said he could update the numbers on the bottom of page 4 and could add the
average salary information for partners in a law firm as well as private sector
comparisons. Mr. Mathewson suggested including data about the experience level of
past applicants. Mr. Moore suggested having Mr. Sanderoff update the numbers for
the economics of law practice to include. All agreed to these suggestions.

Mr. Pepin said the Commission could wait until December 1 to submit the report or
it could prepare the report sooner to catch interim committees in September or
October. He stated the courts would be in front of committees in October.

Ms. Knight suggested issuing the report at the same time the Budget
recommendation is made, if possible.



Mr. Pepin stated there were two possible committees the report could be prepared
for: Courts, Corrections, and Justice and LFC.

All agreed that the draft report should be prepared by August 15.

Mr. Moore agreed to see if the bar would consider broadcasting the problem
regarding judicial salaries at the state bar convention this year, even though the
agenda has been set. He said he would get back to the Commission.

Mr. Fulingiti suggested approaching a friendly media writer to do an in-depth story.
Mr. Moore suggested Wen Quiggly, who could provide information and research the
broader impact than just salaries. He recommended Mr. Quiggly as a writer who
used facts and did not use media as a way to lobbying, but would provide balanced
and truthful reporting.

Mr. Lucero raised the possibility of targeted raises. Mr. Pepin explained that the
salaries are set by statute and it would be extremely difficult to arrange for targeted
raises. Judge Bacon stated that the Chief Judges Council would not be keen on
asking that they be treated differently than the Supreme Court. Mr. Mathewson
explained that all the courts are at the bottom of the pay scale, so one is not worse
off than any of the others. They are all in dire situations.

Mr. Pepin asked if the Commission would like to address a constitutional
amendment, retirement, or pension fund issues this year. After discussion, the
Commission decided to focus on salaries and also agreed there was no need for
another meeting, that finalizing the report could be done through email.

Mr. Pepin said he would try to the Commission on committee agendas and would let
everyone know.

Ms. Knight suggested that the judiciary’s request be heard apart from all other
budget requests, which all agreed was optimum. Mr. Mathewson stated he was

willing to travel if necessary for committee meetings.

There be no further business, Mr. Mathewson adjourned the meeting at 11:18 a.m.



