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SUMMARY

The Commission on Access to Justice (“Commission”)' presented
its 2008 report to the Supreme Court and updated the Court on efforts to
accomplish the directives in the Court’s prior orders and on other
Commission activities. By prior Order (the “Order”) issued August 28,
2007, the Court adopted the Commission’s State Plan for Providing Civil
Legal Aid to Low Income New Mexicans, continued its support of the Ten
Step Plan to improve access to justice (by, in part, increasing pro bono
attorney services throughout the state), and accepted the Report of the Self
Represented Litigant Working Group. This 2009 Annual Report will
update the Court on the next phase of Commission efforts and activities to
increase access to justice for all New Mexicans.

1. 2007 State Plan: Providing Civil Legal Aid

to Low Income New Mexicans

In the Order adopting the State Plan, the Court assumed oversight of
the State Plan through the Commission. The State Plan is currently under
review and the Commission is preparing the Plan’s required mechanism

for peer review of legal service provider quality, including an internal and

' Current membership of the Access to Justice Commission is found in
Appendix One.
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external quality review survey for the legal service providers in New
Mexico. In the second half of 2008, the Commission also began the
process of: a) assessing the progress of the implementation of the State
Plan; and b) the development of rule commentary and outreach regarding
the new mandatory pro bono reporting rule requirements.

2. Pro Bono Plan and Limited Representation Rules

The Commission continues its efforts to implement the Pro Bono
Plan as provided in the Court’s order issued April 28, 2006. The Phase |
Local Pro Bono Committees (First, Second, Third, Sixth, Eighth, Eleventh
and Thirteenth) and Phase {I Local Pro Bono Committees (Fourth, Fifth
and Twelfth) are filing 2009 Annual Reports summarizing their efforts and

™ and 10™) are forming their

progress made in 2008. Phase III districts (7
committees. A major accomplishment in 2008 was the development,
distribution, follow-up and compilation of attorney interest surveys that
provided both awareness to the attorney population of the unmet legal
needs in their individual judicial district and awareness to Local Pro Bono
Committees of the willingness of the private bar to help. In the Second

Judicial District, Law Access New Mexico received Civil Legal Service

Commission funding to administer the pro bono intake and referral
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process. A fairly quick result was that almost 200 attorneys responded
positively to a recruitment letter signed by the judges and sent out to all
area attorneys.

In addition, the Commission is developing a uniform reporting scale,
based upon the Ten Step Plan, to evaluate strengths and weaknesses in
each local group’s plan and implementation procedures. Best practices
were identified amongst the various local groups and the evaluation form
and process was modified so as to improve the process for 2009.

In other efforts to increase pro bono services, the Supreme Court in
early 2008 adopted the Commission’s recommended revisions to Rules 16-
601 and 24-108 NMRA regarding an attorney’s pro bono obligations and
mandating reporting of pro bono hours.> The Court also adopted Rule 13-
301.2, the Limited License Rule. These changes should assist legal service
providers to recruit staff attorneys, particularly in rural areas. On May 6,
2008, the Court adopted revisions to Rules 1-089, 2-108, 3-108, and 12-
302 NMRA that clarify that attorney discrete task (limited) representation
is authorized and set forth required procedures for entry of appearance, etc.

The purpose of this type of representation is to limit attorney

* Approximateiy 248,000 hours of pro bono time and $116,000 of monetary contributions were reported
for 2008 coliectively by attorneys submitting the State Bar of New Mexico 2009 Dues/Licensing Form.
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representation and fees to critical legal issues when full case representation
is not possible or affordable.

In 2009, the Commission will be studying and recommending the best
mechanism through which pro bono attorney services can be covered by
professional liability insurance, provision of CLE training opportunities for
pro bono lawyers (especially in poverty law and ethics), identification of
opportunities for unbundled and supportive tasks for pro bono attorneys,
and opportunities for government attorneys to provide pro bono assistance.

3. Self Represented Litigants

On January 22, 2008, the Court adopted Rule 23-113 that defines the
role of court staff that work with self represented litigants and later
approved a companion notice to the public which is to be posted in all
courts. The Commission has developed a rule and guidelines (“best
practices”) for self-help programs in courts statewide. The AOC staff
attorney assigned to the Access to Justice Program continues to work with
the Judicial Education Center to improve ongoing standardized training for
court staff on what types of information they are obligated to provide the
public under Rule 23-113. The training will be available for paralegal

program students, with subsequent opportunities to assist courts in
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providing access to justice through internships, etc. This training will also
be available to library staff as additional resources to which the public goes
to obtain legal information. The staff attorney is also engaging in national
study groups to develop self-help best practices and methods through
which to increase the level of understanding of and compliance with court
orders by self represented litigants.

The Commission is also developing standardized plain language
family law forms which are being circulated to the required consultant
agencles and groups. The focus is on user-friendly forms and instructions,
especially for those judicial districts where as yet there is no funding for
separate self-help staff or centers. When approved, English/Spanish forms
should be available through the internet, as well as through courts and legal
service providers. The Commission is collaborating with Legal Aid and
Law Access New Mexico in their utilization of a technology grant from
Legal Services Corporation to facilitate this effort.

4. Free Process Rule

Based on feedback from various courts and legal service providers,
the Commission proposed revisions to the uniform free process rule and

forms to clarify the manner in which free process is granted to litigants
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represented by a civil legal services provider or pro bono attorney. The
Court approved these amendments to Rule 23-114, Form 4-222, Form 4-
223, and new Form 4-224 NMRA on October 1, 2008.

5. Limited License Rule

At the request of legal aid providers who were experiencing trouble
recruiting and retaining lawyers to work for their programs, particularly in
rural areas, the Commission, in conjunction with the Board of Bar
Examiners, submitted a proposed new rule to the Supreme Court to
authorize the issuance of three-year legal services limited law licenses,
which would permit out-of-state attorneys and emeritus attorneys to
practice law in New Mexico without having to take the New Mexico bar
exam during the term of the limited law license provided that those
attorneys remain employed by a civil legal services organization. The
Court approved the new Rule 15-301.2 NMRA on August 29, 2008.

6. IOLTA Rule

After extensive public comment on the Commission’s proposed
revisions, on September 3, 2008, the Supreme Court adopted amendments

to Rule 16-115, Rule 17-204, and new Rule 24-109 NMRA, establishing

mandatory IOLTA (Interest on Lawyer Trust Accounts) participation for
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attorneys and requiring the accounts to be maintained with financial
institutions agreeing to pay interest rates comparable to the rates paid on
similar accounts. The new rule is expected eventually to increase IOLTA
revenues significantly, and the Center for Civic Values is conducting
ongoing training and notification for attorneys and banks to transition to
the new rule. An example is the informational pamphlet for attorneys
located at

hitp://fwww.civicvalues.org/pdf/IOL TA/Attornev%20and%20law%20{irm

%20guide. The Commission also organized and presented comments to
the FDIC. These comments, along with comments from across the nation,
successfully averted the potential exclusion of IOLTA accounts from the
unlimited deposit insurance extended under the FDIC’s Temporary
Liquidity Guarantee Program.

7. Funding for Civil Legal Services

The Court continued to acknowledge the need for increased funding
for civil legal servicés for low income individuals and to support such
funding.

8. Pro Hac Vice and Cv Pres Residual Funds
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Under the Pro Hac Vice Rule 24-106 NMRA, non-admitted
attorneys appearing in civil cases in New Mexico state courts must register
with the State Bar and, subject to certain exemptions, pay a fee of $250 per
appearance. At the end of 2008, fees totaled approximately $120,000 and
will be distributed in grants to legal service providers during 2009. Efforts
to encourage the United States District Court to extend the registration
requirement to attorneys appearing in federal civil cases, however, have
not been successful.

The Commission has developed a proposed amendment to Rule 1-
023 NMRA (class actions) and is collaborating with the State Bar Legal
Services and Programs Committee to develop a program of advocacy for
awarding class action residual funds (cy pres awards) to support civil legal
services programs in New Mexico.

ORGANIZATION OF REPORT

The Commission operates through working groups to accomplish its
goals. The working groups are made up of Commissioners and other
interested people. The chairs and active members of the working groups
are listed in Appendix Two. The remainder of this report presents a

summary of the work of these groups.
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1. PRO BONO/COMMUNICATIONS/OUTREACH WORKING
GROUP
& PRO BONO COORDINATOR

The Pro Bono Working Group is to assist the Pro Bono Coordinator,
Nita Taylor, with projects designed to implement the Commission’s Ten
Step Plan. The Unbundled Services Working Group was also merged with
the Pro Bono Working Group due to the significant overlap of the two
groups. Similarly, the purpose of the Communications/Outreach Working
Group is to spread the message regarding the need for access to civil legal
services, again overlapping with pro bono recruitment efforts. Therefore
the two working groups were merged, with the Hon. Nan Nash and Rob
Mead as co-chairs.

Much of the work of the merged Working Group during the first
quarter of 2008 was directed towards assisting Nita Taylor in the
compilation and evaluation of the various Local Pro Bono Committees in
each Judicial District. A uniform reporting scale, based upon the Ten Step
Plan, was used to evaluate strengths and weaknesses in each local group’s

plan and implementation procedures. Best practices were identified
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amongst the various local groups and the evaluation form and process was
modified so as to improve the process for 2009.

During the middle of the year, most of the Pro Bono Working
Group’s efforts were directed towards answering the lingering questions of
the best approach for providing malpractice coverage for pro bono lawyers.
The group discovered that, although malpractice insurance may be
acquired from NLADA for court projects, the more appropriate format for
providing NLADA insurance is through local or regional bar associations
or legal services providers. Pro bono lawyers working through the Second
Judicial District’s Local Committee will be covered under the NLADA
malpractice rider secured by Law Access. The Bar’s Professional Liability
Commuittee will be asked to examine related issues.

Ongoing projects of the Pro Bono/Communications/Outreach
Working Group include:

» Identification and implementation of CLE training opportunities for
pro bono lawyers, especially focused upon poverty law and ethical
1ssues;

e Identification of opportunities for unbundled and supportive tasks

for pro bono attorneys; and
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o Opportunities for government attorneys to provide pro bono
assistance.

Report on the Local Pro Bono Committees

The Commission continues its efforts to implement the Pro Bono
Plan as prbvided in the Court’s order issued April 28, 2006. The Pro Bono
Coordinator, Nita Taylor, has continued her successful efforts to
coordinate, monitor and evaluate the efforts of the judicial districts
statewide to establish an approach to provision of pro bono legal services.

The chairs of each local pro bono committee are listed in Appendix Three.

The Phase I Local Pro Bono Committees (First, Second, Third,
Sixth, Eighth, Eleventh and Thirteenth) and Phase II Local Pro Bono
Committees (Fourth, Fifth and Twelfth) are filing 2009 Annual Reports
summarizing their efforts and progress made in 2008. All Annual Reports
will be available on the ATJ Webpage that may be reached through
www.nmbar.org. The committees are tasked with developing methods to
provide access to the courts for low-income persons with basic civil legal
needs in areas such as family law, domestic violence, housing, consumer,

employment, government benefits and other non-criminal legal matters. In
ATJ 2009 Annual Report
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2008, the Commission reviewed the Annual Reports submitted by the
Phase 1 local pro bono committees, applauded their efforts and in some
circumstances, made recommendations for improvement. Phase 2 local
pro bono committees will file initial Annual Reports in 2009.

Phase I Committees. The Commission recommended that the ¥
Judicial District expand its efforts beyond pro se clinics to develop a pro
bono direct representation plan including intake, screening and referral
processes, and to include non-domestic matters. The 1% Judicial District
has acted on the Commission’s recommendation, has identified a priority
non-domestic matter to address, and 1s in the process of polling its attorney
base to gauge interest and willingness to participate and is developing its
process for intake, screening, and referral. The committee continues to
refine and grow its program for volunteer attorneys and mediators to
appear for Show Cause hearings in Family Court to help the litigants settle
their differences. In the 2" Judicial District, Law Access New Mexico
received Civil Legal Service funding to administer the pro bono intake and
referral process. Recruitment letters to attorneys signed by judges have
been delivered to over 2800 attorneys with 192 attorneys to date

responding positively. They intend to begin intake, screening and referral
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in early 2009. The 3" Judicial District continues to have a strong pro se
program in place. The Commission advised the committee to expand its
focus beyond domestic relations, to determine who is willing to be in the
attorney pool, to develop an intake and referral system that could include
opting In to a statewide process, and to develop tracking mechanisms. The
3" Judicial District has acted on the Commission’s recommendations, has
identified priority non-domestic relations matters to address, has conducted
an attorney survey resulting in an attorney pool of 55 attorneys willing to
donate pro bono hours and is working closely with New Mexico Legal Aid
to set up its intake, screening and referral process. The 6" Judicial
District took the initiative to survey its low income population, finding that
22% of the legal needs were for family matters, with the remainder
including consuimer protection, public benefits, real estate, estate/wills and
employment. The results illustrated that if the pro bono focus was limited
solely to family matters, nearly 80% of other legal needs would go unmet.
The Commission found this survey should be considered a best practice for
those judicial districts wanting to determine local needs by polling its own
Jow income population. The Commission recommended the Committee

focus on its laudable goal of obtaining participation of all lawyers in the 6"
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Judicial District. The district has acted on that and has obtained the
highest attorney response rate to date in the state: 63% of the attorney base
responded to the attorney interest survey and the district now has an
attorney pool of 27.  For the 8" Judicial District, the Commission
expressed concern about the minimal number of clients being served and
the effectiveness of the referral process. It appeared to have been stymied
by the limited areas of expertise offered by the 39 attorneys in the pool.
The Commission recommended training opportunities be made available in
order to ensure that the pro bono attorneys were adequately competent to
handle poverty law issues. The 8" Judicial District acted on the
Commission’s recommendation and requested training from New Mexico
Legal Aid (NMLA) regarding matters such as Unfair Debt Collection or
housing issues so more attorneys can help. NMLA sponsored its first
accredited CLE on “Fair Housing and New Mexico's Elders" on October
8", other sessions are joint efforts of NMLA and UNM Law School. In
addition, the 8" Judicial District has a domestic violence workshop for
attorneys scheduled in early 2009. In the 11" Judicial District, San Juan
County, the Commission found that the attorney questionnaire assessing

attorney interest and willingness to participate should be considered a best
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practice; it has been used or modified for use by several other judicial
districts. 48 lawyers responded positively to the questionnaire. Their plan
includes a variety of activities, including direct pro bono representation in
conjunction with legal services providers, increased court clinics and
recruitment and mentoring. Unsure of the degree of implementation of any
of the activities, the Commission recommended the San Juan County team
focus on one of its projects for aggressive implementation. In the 11#h’s
McKinley County, the pro bono committee continues to work with the
UNM Paralegal Division in Gallup to establish a program enabling
paralegals to assist pro se litigants with filling out forms, and to broaden
the pro bono pool. The 13" Judicial District has developed court clinics
using pro bono attorneys. To fully implement the Ten Step Plan, the
Commission recommended that the committee expand its efforts beyond
clinics to develop a pro bono direct representation plan including
screening, intake and referral processes. The Committee acted on this
recommendation by developing and administering an attorney interest
survey to over 400 attorneys appearing in its Court; 97 attorneys stated a
willingness to help. The District continues to schedule pro se dockets for

divorce and parentage once a month in each county, with mediators present

ATJ 2009 Annual Report
Page 16 of 30
Final 040809



to help negotiate any conflict. The District is also exploring ways to
secure malpractice insurance for court-appointed attorneys.

Phase II committees are also progressing. In the 4” Judicial
District, volunteer attorneys continue to conduct a pro se clinic monthly in
domestic matters, and might expand to include foreclosure and other debt
collection matters. The Committee has conducted an attorney interest
survey that has resulted in an attorney pool of 10 lawyers. The 5™ Judicial
District consists of three separate committees, one each in Chaves, Eddy
and Lea County. Each committee has conducted attorney surveys with 41
attorneys, collectively, agreeing to participate, and is preparing to move
forward with implementation in 2009. The 9" Judicial District will be
assessing attorney 'interest and developing/implementing its plan in 2009.
The 12th Judicial District has evaluated attorney willingness to assist and
in what areas, has a pool consisting of 26 lawyers, and plans to move
forward with implementation in early 2009.

Phase II districts (7" and 10"™) are forming their committees and
will no doubt learn from the prior efforts of other districts.

General Comments. A major accomplishment in 2008 was the

development, distribution, follow-up and compilation of attorney interest
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surveys that provided both awareness to the attorney population of the
unmet legal needs in their individual judicial district, and awareness to
Local Pro Bono Committees of the willingness to help from the private
bar, which will drive the obtainable level of success. Of the 4,125
attorneys surveyed, 626 (15%) responded and 508 of those agreed to
participate in their individual judicial district pool of attorneys. The
comunittees recognize that continued efforts to increase the response rate
and the willingness to participate are key to success. The main reasons
expressed by the 118 lawyers responding negatively, are 1) they already do
pro bono work, 2) they are prohibited by law to such practice due to being
employed by government and 3) they are not currently practicing.

Those Judicial Districts having chosen to assign key responsibilities
tied to Pro Bono Committee activity to court personnel have
complemented the efforts of the Judges sitting as Chair(s), and have
generally had the greatest degree of success in moving forward.
Committees structured in such a manner include the 1® Judicial District
with the Director — Court Constituent Services being integral to the team;
the 3™ Judicial District with the Program Manager of the Self Represented

th

Litigant Division a key member of the team; the 11" Judicial District with
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the Judicial Manager serving in a critical role; and the 13® Judicial District
with the Staff Attorney serving as Co-chair.

2. LEGISLATION AND RULES WORKING GROUP

The ATJ Commission’s Legislation and Rules Working Group
continued to work on several ongoing rules initiatives. First, shortly before
the ATJ Commission’s 2008 annual report, the Court published for
comment proposed rule amendments recommended by the working group
and Commission to clarify the manner for entering limited entries of
appearance. After the comment period, the Court approved the
amendments to Rules 1-089, 2-107, 2-108, 3-107, 3-108, and 12-302
NMRA on May 6, 2008. Second, upon review of extensive public
comment on the Commission’s proposed rule amendments to adopt
mandatory and comparability reforms for New Mexico’s IOLTA program,
the working group submitted revised prpposed amendments for the
Commission’s consideration. The Commission approved the working
group’s proposed revisions for final submission to the Supreme Court, and
amendments to Rule 16-115, Rule 17-204, and new Rule 24-109 NMRA
were adopted by the Court on September 3, 2008. Third, based on

feedback from various courts and legal service providers, the working
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group recommended proposed revisions to the uniform free process rule
and forms to clarify the manner in which free process is granted to litigants
represented by a civil legal services provider or pro bono attorney. The
Commission approved the working group’s proposals for submission to the
Supreme Court, and the Court approved amendments to Rule 23-114,
Form 4-222, Form 4-223, and new Form 4-224 NMRA on October 1,
2008. Fourth, in conjunction with the Board of Bar Examiners, a proposed
new rule was submitted to the Supreme Court to authorize the issuance of
three-year legal services limited law licenses, which would permit out-of-
state attorneys and emeritus attorneys to practice law in New Mexico
without having to take the New Mexico bar exam during the term of the
limited law license provided that those attorneys remain employed by a
civil legal services organization. The Court approved the new Rule 15-
301.2 NMRA on August 29, 2008. The working group collaborated with
the Self-Represented Litigants Working Group to develop a proposed new
rule to govern court-based self-help programs and continues to work with
that group on new domestic relations forms that can be used in contested
cases by self-represented litigants.

3. RESOURCE DEVELOPMENT WORKING GROUP
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Mandatory IOLTA

In 2008, the Supreme Court adopted Rule 24-109 NMRA
establishing mandatory IOLTA (Interest on Lawyer Trust Accounts)
participation for attorneys and requiring the accounts to be maintained with
financial institutions agreeing to pay interest rates comparable to the rates
paid on similar accounts. While the decrease in interest rates will
adversely affect IOLTA revenues in the near-term, the new rule is
expected over the course of time to increase IOLTA revenues significantly.
The Center for Civic Values is conducting ongoing training and
notification for attorneys and banks to transition to the new rule. The
Resource Development Group helped organize comments supporting
adoption of the rule and correcting mistaken impressions of compliance
requirements. More recently, the Group also helped organize and present
comments to the FDIC. These comments, along with comments from
across the nation, successfully averted the potential exclusion of IOLTA
accounts from the unlimited deposit insurance extended under the FDIC’s
Temporary Liquidity Guarantee Program.

Pro Hac Vice Project
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Rule 24-106 NMRA was adopted in 2005 and requires non-admitted
attorneys appearing in civil cases in state courts to register with the State
Bar and, subject to certain exemptions, pay a fee of $250 per appearance.
The fees are held in a special fund and distributed annually to nonprofit
organizations providing or supporting the provision of civil legal services
to the poor. Through 2007, almost $300,000 was collected and distributed
in grants to more than 10 provider organizations. 2008 fees totaled
approximately $120,000 and will be distributed in grants during 2009. The
Group’s efforts to encourage the United States District Court to extend the
registration requirement to attorneys appearing in federal civil cases,
however, have not been successful.

Cy Pres Residual Funds Project

Residual, unclaimed balances — sometimes amounting to six or
seven figures — may remain from class action settlements and other court-
administered funds. Courts have applied the equitable doctrine of ¢y pres
to award such balances to charitable organizations provided there is a
sufficient connection between the purposes of the award and the
underlying litigation. Working with the State Bar Legal Services and

Programs Committee, the Group has developed a proposed amendment to
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Rule 1-023 NMRA (class actions) modeled on rules adopted in
Washington, Illinois, and Massachusetts that would direct residuary funds
remaining from class action settlements to support legal services programs
in New Mexico. The Commission recommends adoption of the
amendment to Rule 1-023 (indicated by redline) attached in Appendix
Four.

Goals for 2009

During the coming year the Group intends to continue efforts to
promote the Cy Pres project and to identify and investigate new
opportunities to increase financial support for legal programs. With
several major providers represented in the Group, the Group will also
endeavor to assist providers in coordinating their individual development
activities and efforts.

4. SELF REPRESENTED LITIGANT (SRL) WORKING GROUP

On January 22, 2008, the Supreme Court adopted Rule 23-113 that
defines the role of court staff working with self represented litigants. The
Court also approved a companion notice to the public which is to be posted
in all courts. Along with the AOC staff attorney assigned to the access to

justice program, the SRL Working Group continues to work with the
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Judicial Education Center to improve ongoing standardized training for
court staff on what types of information they are obligated to provide the
public under Rule 23-113. This training will also be available to library
staff as additional resources to which the public goes to obtain legal
information. This Group is also exploring methods through which to
increase the level of understanding of and compliance with court orders by
self represented litigants.

The SRL Working Group collaborated with the Legislation and
Rules Group to propose a rule and guidelines (“best practices”) for self-
help programs in courts statewide. See Appendices Five and Six. In
2009, courts statewide are to develop budget requests to set up self-help
programs, and are also to develop interim plans on providing sufficient
self-help services with current resources. until such time as budgets allow
for a more formal program.

The Forms Sub-Group has proposed standardized plain language
family law forms which are being circulated to the required consuitant
agencies and groups. In addition to the forms themselves, the group is
undertaking significant re-writing and creation of user-friendly instruction

packets to accompany the forms to hopefully facilitate better and more
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appropriate usage by low-income self-represented litigants. A main focus
of the group's efforts is that the forms and instruction packets can be better
used in districts where as yet there is no funding for separate self-help staff
or centers. When approved, the forms should be available through the
internet, as well as through courts and legal service providers;
Spanish-language versions will also be developed. NMLA and Law
Access have received a technology-grant from the Legal Services
Corporation to assist in the dissemination of court-approved forms through
internet resources.

5. SYSTEM PLANNING WORKING GROUP

The work of the System Planning Committee (“the Committee”)
began 2008 with primarily one item on its agenda: quality assessment/peer
review as required by the State Plan. The Committee issued an internal
and external quality review survey for the Legal Service Providers in New
Mexico and compiled the results. In the second half of 2008, the
Commission instructed the Committee to also take on two more projects:
a) assessing the progress of the implementation of the State Plan; and b)
the development of rule commentary and outreach regarding the new

mandatory pro bono reporting rule requirements. The Committee divided
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into 3 working groups to accomplish these 3 distinct projects: 1) the
Mandatory Pro Bono Reporting Rule Commentary and Outreach working
group (chaired by Richard Spinello of the State Bar of New Mexico); 2)
the State Plan Implementation working group (chaired by Liz McGrath of
Pegasus Legal Services for Children); and 3) the Quality Assessment and
Peer Review working group (chaired by Dorene Kuffer of New Mexico
Legal Aid). In September 2008, Richard Spinello stepped down as chair of
the Committee and Kasey Daniel became the new chair of the Committee.
Below is a description of the activities of each of the working groups.

Mandatory Pro Bono Reporting — Rule Commentary and Qutreach

A small subcommittee of the Systems Planning working group was
charged with reviewing the commentary to the new Pro Bono Rules,
recommending changes and publicizing the new rule to the membership.
This was to be conducted in conjunction with the mailing of the annual
dues forms sent out by the State Bar which contained the required
certification of pro bono hours under the rule. After reviewing the rule
commentary it was decided that the commentary was adequate for

publication with no changes recommended.
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The subcommittee worked with the editor of the Bar Bulletin and
divided the revised Rule 16-601 NMRA and the new rule 24-108 into a
six-part series to be published in the Bar Bulletin free of charge. A graphic
that had been designed by the State Bar’s Pro Bono Coordinator for pro
bono news was used to tie the six-part series together. The following are

the publication dates, issue pages and topics:

November 10, 2008 Page 11 Pro Bono Service Rule Introduction
November 17, 2008 Page 7 Rule 16-601 (A) & Commentary
November 24, 2008 Page 7 Rule 16-601 (B), (C), (D) &

Commentary
December 1, 2008 Page 9 Rule 24-108 (A) & Commentary
December 8, 2008 Page 9 Rule 24-108 (B) & Commentary

December 15, 2008 Page 7 Rule 24-108 (C) & Commentary
The revised and new rules were featured on the State Bar’s website. Each

article directed the reader to www.nmbar.org and a “New Pro Bono Rules”

button was placed on the home page which directed readers to a page that
contained the Supreme Court Order and a copy of both rules. In addition,
there was a link to the ATJ Commission home page and a link to “ask a
question” about the revised and new rules. Comments and questions

received via the link or the dues forms are being compiled by the Statewide
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Pro Bono Coordinator for the ATJ Pro Bono Working Group which will
provide a report to the ATJ Commission.

State Plan Implementation

The State Plan Implementation workgroup has recruited numerous
representatives from the New Mexico providers of civil legal aid in an
effort to ensure that the interests of all the different types of providers of
civil legal aid are taken into account. This newly formed working group
has met once and is in the process of developing a plan for assessing the
status of implementation of the State Plan.

Quality Assessment and Peer Review

This working group was charged with developing and implementing
a quality assessment and peer review program for New Mexico’s Legal
Service providers. Numerous representatives from the New Mexico
providers of civil legal aid were recruited to be on this working group in an
effort to make sure the interests of all the different types of providers of
civil legal aid are taken into account. This newly formed working group
has met twice and has made significant progress on the development of a
plan to begin the peer review component. The goal of this working group

is to have begun the peer reviews in the spring of 2009. Before these
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reviews begin, this working group will be presenting its Peer Review and
Support Plan to the Access to Justice Commission for its approval at the
February AT} Commission meeting.

CONCLUSION

In this report the Commission is submitting to the Court for its
consideration the proposed amendment to Rule 1-023 NMRA (class
actions) and proposed Supreme Court General Rule 23-115 (court-based
self-help programs). See Appendices Four and Five. The Commission
understands that the Court may want to seek further input from interested
parties and publish both rule proposals for comment before taking final
action. The Commission is also submitting to the Court for its
consideration the proposed guidelines for court-based self-help programs
(see Appendix Six) and asks that the Court refer the proposed guidelines
to the Administrative Office of the Courts for further review before
submission to the Court for final approval. These are the only items that
require specific Court action. The Commission will continue its efforts to
secure meaningful access to justice for low income New Mexicans and will
make specific proposals to the Court as needed. We request that the Court

generally authorize the Commission to continue its work.
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Respectfully Submitted,

COMMISSION ON ACCESS TO JUSTICE

JUSTICE PETRA JIMENEZ MAES,
CO-CHAIR

SARAH M. SINGLETON,
CO-CHAIR
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ROSTER FOR THE NEW MEXICO COMMISSION ON ACCESS TO JUSTICE

All Commissioners are appointed by Supreme Court Order. They are
designated for appointment as indicated below.

CO-CHAIRS
Honorable Petra Jimenez Maes, Appointed May 28, 2004
New Mexico Supreme Court 3-yr term expired 12/31/2007
Santa Fe, NM 1st reappointment
1/1/2008
(Supreme Court representative) 3-yr term expires 12/31/2010
Sarah M. Singleton Appointed May 28, 2004
Montgomery & Andrews, P.A. 3-yr term expired 12/31/2007
Santa Fe, NM 1st reappointment
1/1/2008
(Supreme Court designee) 3-yr term expires 12/31/2010
EA R R R R R E AR R R R R R R R R R R R R AR R R R R R R R R R R R
SUPREME COURT DESIGNEES
Angelica Anaya Allen Appointed May 28, 2004
Senior Citizens' Law Office 2-yT term expired
9/1/2006
Albuquerque, NM 1st reappointment 10/9/06
3-yr term expires 12/31/2009
John Arango ‘ Appointed 1/1/2009 to fulfill
Algodones, NM T. Sibbitt's unexpired term,
said term to expire 12/31/2009
Bruce D. Hall Appointed 1/1/2009
Rodey, Dickason, Sloan, Akin & Robb 3-yr term expires 12/31/2011
Albuquerque, NM Replacing Hon. George Anaya, Jr.
term expired 12/21/2008
Levon B. Henry Appointed 10/24/2007 to fulfill
DNA - Peoples Legal Services, Inc. unexpired term of G.
Valdez,
Tohatchi, NM said term to expire 12/31/2007
1st reappointment 1/1/2008
3-yr term expires 12/31/2010
Karen J. Meyers Appointed May 28, 2004
ATJ] ANNUAL REPORT
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Office of the Attorney General 2-yt term expired 9/1/2006
Albuquerque, NM 1st reappointment 10/9/2006
3-yr term expires 12/31/2009

Honorable Nan G. Nash Appointed May 28, 2004
Second Judicial District Court 2-yr term expired 9/1/2006
Albuquerque, NM 1st reappointment 10/9/2006
3-yT term expires 12/31/2009
John D. Watson Appointed 3/10/2008 to fulfill
Special Assistant Attorney General, HSD unexpired term of R. Chavez,
Las Cruces, NM said term expires 12/31/2010
GOVERNOR DESIGNEE
Douglas A. Echols Appointed September, 2006
Aztec, NM 3-yT term expires 12/31/2009
HOUSE SPEAKER DESIGNEE
Rep. Antonio “Moe” Maestas Appointed 2/8/2008 to fulfill the
Albuquerque, NM unexpired term of H. Balderas,

said term expired 12/31/2008
1st reappointment 1/1/2009
3-yr term expires 12/31/2011

SENATE PRESIDENT DESIGNEE
Sen. Cisco McSorley Appointed June 23, 2004
Albuquerque, NM 2-yr term expired 12/31/2006
1st reappointment 1/1/2007
3-yr term expires 12/31/2009

STATE BAR DESIGNEES

Michelle Giger Appointed April 27, 2007 to
fulfill

Center for Civic Values K. Brockel's unexpired term,

Albuquerque, NM said term expired 12/31/2008

1st reappointment 1/1/2009

3-yT term expires 12/31/2011

Andrew S. Montgomery Appointed 1/1/2007

Office of the Attorney General 3-yr term expires 12/31/2009

Santa Fe, NM

Thomas W. Olson Appointed March 3, 2006

Montgomery & Andrews, P.A. 3-yr term expired 12/31/2008
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Santa Fe, NM 1st reappointment 1/1/2009
3-yr term expires 12/31/2011
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THE FOLLOWING ARE APPOINTED BY REASON OF THEIR CURRENT POSITION

AS:
STATE BAR PRESIDENT ELECT. 2009
Stephen S. Shanor, Replacing Henry A. Alaniz
Hinkle, Hensley, Shanor & Martin LLP State Bar President, 2009
Roswell, NM
DEAN OF UNM SCHOOL OF LAW OR DESIGNEE
Prof. Antoinetie Sedillo Lopez Appointed 3/10/2008 to fulfill
Albuguerque, NM unexpired term of

S.Scarnecchia,
former Dean, UNM School of
Law

said term to expire 12/31/2010

CHIEF COUNSEL, NEW MEXICO SUPREME COURT

Joey Moya Appointed May 28, 2004
Santa Fe, NM 1-yr term expired
12/31/2004

1st reappointment 1/1/2005
3-yr term expired 12/31/2007

2nd reappointment 1/1/2008
3-yr term expires 12/31/2010

H-lIIIIlIIlIII'IIﬁIH“'Hﬂ.IIIIIEII'IHSIl!ll!l'“ﬂ'SHI3Iu'lBII!III!III!‘.'#H.IBI.!

COMMISSION STAFF

Tina R. Sibbitt, Associate Staff Attorney
for the Access to Justice Program
Administrative Office of the Courts
Santa Fe, NM
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ACCESS TO JUSTICE COMMISSION

WORKING GROUPS!

WORKING GROUP {(CO-)CHAIR MEMBERS

Pro The Hon. Nan Nash
Bono/Communications/Outreach Robert Mead

Janet Blair

Joe Conte

Rosalie Fragoso

Janay Haas

Amanda Hartmann

Crystal Hyer

Greg Ireland

Jaime Kennedy

Larry Kronen

Karen Meyers

Bonita Ortiz

Hon. Ray Ortiz

Fran Palochak

Jodie Schwebel

Antoinette Sedillo-
Lopez

Sarah Singleton

William Strouse

Nita Taylor

Jane Beth Wishner

Resource Development Tom Olson

Michelle Giger

Levon Henry

Cisco McSorley

Gloria Molinar

Kate Mulqueen

Conrad M. Rocha

Hon. Frank Sedillo

William Strouse

System Planning Kasey Daniel

John Arango

Bruce Hall

" Groups are listed in the order in which they report at the ATJ Commission meetings. The Commission
also wishes to recognize the great work and contributions over the years of Chris Joseph of the State Bar.
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Dorene Kuffer

Justice Petra iimenez
Maes

Elizabeth McGrath

Conrad Rocha

Sarah Singleton

Richard Spinello

Pat Stelzner

William Strouse

Legislative/Rules

Joey Moya

Angelica Anaya Allen

Hon. George Anaya

Doug Echols

(Gail Evans

Michelle Giger

Robin Gomez

Kay Homan

Dorene Kuffer

Nancy Koenigsberg

Andrew Montgomery

Sarah Singleton

John D. Watson

Self-Represented
Litigants

Tina Sibbitt

Carol Garner, Chair of

Forms Subgroup (FS)

Margret Carde

Leigh Ann Chavez (FS)

Janay Haas (FS)

Cherie Harris

Carol Herrera (FS)

Kay Homan (FS)

Crystal Hyer (FS)

Emesto Longa (FS)

Celia Lud: (FS)

Justice Petra Jimenez
Maes (FS)

Robert Mead (FS)

Joey Moya

Geoff Nims (FS)

Hon. Raymond Ortiz

Fran Palochak (FS)

Alice Robledo (FS)

Jodie Schwebel (FS)
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Candy Sisneros (FS)

Angela Simpson (FS)

Renee Valdez (FS)

John D. Watson (FS)

No Assigned Working
Group

Rep. Antonio “Mog”
Maestas

Ray Mensack

Hon. Frank Sedillo

Stephen Shanor
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Local Pro Bono Committee Chairs

First Judicial District

Hon. Raymond A. Ortiz

Second Judicial District

Hon. Clay P. Campbell

Third Judicial District

Hon. Fernando R. Macias
Hon. Michael t. Murphy

Fourth Judicial District

Hon Eugenio S. Mathis

Fifth Judicial District - Chaves County Hon. Steven L. Bell
Fifth Judicial District - Eddy County Hon. Jane Shuler Gray
Fifth Judicial District - Lea County Hon. Don Maddox

Sixth Judicial District

Hon. Henry R. Quintero

Seventh Judicial District

Hon. Kevin R, Sweazea

Eighth Judicial District

Hon. Sam B. Sanchez
Ms. Sue B. McDowell, Esq.

Ninth Judicial District

Hon. Teddy L. Hartley

Tenth Judicial District

Hon. Donald C. Schutte

Eleventh Judicial District -McKinley County

Hon. Grant L. Foutz
Mr. James J, Mason, Esq.

Eleventh Judicial District ~San Juan County

Ms. Cindy Gray, Domestic
Violence/Child Support Hearing
Officer

Twelfth Judicial District

Hon. James W. Counts

Thirteenth Judicial District

Hon. John F. Davis
Ms. Crystal Anson Hyer, Esq.
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1-023 March 20, 2009

1-023. Class actions.
A Prerequisites to a class action. One or more members of a class may sue
or be sued as representative parties on behalf of all only if:
(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;
(3)  the claims or defenses of the representative parties are typical of the
claims or defenses of the class; and
(4) the representative parties will fairly and adequately protect the
interests of the class.
B. Class actions maintainable. An action may be maintained as a class action
if the prerequisites of Paragraph A of this rule are satisfied, and in addition:
(1) the prosecution of separate actions by or against individual members
of the class would create a risk oft
(a) inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of conduct for the party
opposing the class; or
(b) adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the other members not
parties to the adjudications or substantially impair or impede their ability to protect their
interests;
(2) the party opposing the class has acted or refused to act on grounds

generally applicable to the class, thereby making appropriate final injunctive relief or

ATJ ANNUAL REPORT, APPENDIX FOUR 1
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corresponding declaratory relief with respect to the class as a whole; or

(3)  the court finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only individual members,
and that a class action is superior to other available methods for the fair and efficient
adjudication of the controversy. The matters pertinent to the findings include:

(a) the interest of members of the class in individually controlling
the prosecution or defense of separate actions;

(b)  the extent and nature of any litigation concerning the
controversy already commenced by or against members of the class;

(c)  thedesirability orundesirability of concentrating the litigation
of the claims in the particular forum,

(d) the difficulties likely to be encountered in the management of
a class action.

C. Determination by order whether class action to be maintained; notice;

judgment; actions conducted partially as class actions.

(1) As soon as practicable after the commencement of an action brought
as a class action, the court shall determine by order whether it is to be so maintained. An
order under this subparagraph may be conditional, and may be altered or amended before the
decision on the merits.

(2) In any class action maintained under Subparagraph (3) of Paragraph
B of this rule, the court shall direct to the members of the class the best notice practicable

under the circumstances, including individual notice to all members who can be identified

ATJ ANNUAL REPORT, APPENDIX FOUR 2
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through reasonable effort. The notice shall advise each member that:
(a) the court will exclude the member from the class if the
member so requests by a specified date;
(b)  the judgment whether favorable or not, will include all
members who do not request exclusion; and
(c) any member who does not request exclusion may, if the
member desires, enter an appearance through counsel.
(3) The judgment in an action maintained as a class action under
Subparagraph (1) or (2) of Paragraph B of this rule, whether or not favorable to the class,
shall include and describe those whom the court finds to be members of the class. The
judgment in an action maintained as a class action under Subparagraph (3) of Paragraph B
of this rule, whether or not favorable to the class, shall include and specify or describe those
to whom the notice provided in Subparagraph (2) of Paragraph C of this rule was directed,
and who have not requested exclusion, and whom the court finds to be members of the class.
6] When appropriate:
(a) an action may be brought or maintained as a class action with
respect to particular issues; or
(b) a class may be divided into subclasses and each subclass
treated as a class,
and the provisions of this rule shall then be construed and applied accordingly.
D. Orders in conduct of actions. In the conduct of actions to which this rule

applies, the court may make appropriate orders:
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(D determining the course of proceedings or prescribing measures to
prevent undue repetition or complication in the presentation of evidence or argument;

(2) requiring, for the protection of the members of the class or otherwise
for the fair conduct of the action, that notice be given in such a manner as the court may
direct to some or all of the members of any step in the action, or of the proposed extent of
the judgment, or of the opportunity of members to signify whether they consider the
representation fair and adequate, to intervene and present claims or defenses, or otherwise
to come into the action;

(3)  imposing conditions on the representative parties or on intervenors;

(4)  requiring that the pleadings be amended to eliminate therefrom
allegations as to representation of absent persons, and that the action proceed accordingly;

(5) dealing with similar procedural matters.

The orders may be combined with an order under Rule 1-016 NMRA, and may be altered
or amended as may be desirable from time to time.

E. Dismissal or compromise. A class action shall not be dismissed or
compromised without the approval of the court, and notice of the proposed dismissal or
compromise shall be given to all members of the class in such manner as the court directs.

F. Appeals. The Court of Appeals may in its discretion permit an appeal from
an order of a district court granting or denying class action certification under this rule if
application is made to it within ten (10) days after entry of the order. An appeal does not stay

proceedings in the district court unless the district judge or the Court of Appeals so orders.
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G. Residual funds to named organization.

(1) For purposes of Subparagraph (2) of this paragraph, "residual funds”
are unclaimed funds. including uncashed checks and other unclaimed payments. that remain
after pavment of all approved class member claims. expenses. litigation costs, attorneys' fees.

and other court-approved disbursements to implement the relief granted, whether such

pavments are drawn from a common fund or directly from the judgment debtor’s own funds.

2) Any order entering a judegment or approving a proposed settlement of

a class action certified under this rule that establishes a process for identifying and

compensatine members of the class shall provide for the disbursement of residual funds fo

the entity administering the IQLTA fund. the entity administering the pro hac vice fund, or

both, to support activities and programs that promote access to the civil justice system for

low income residents of New Mexico. Nothing in this paragraph is intended to prevent the

parties to a class action from proposing. or the trial court from approving. a settlement that

does not create residual funds.

[As amended, effective July 1, 1995; December 4, 2000; as amended by Supreme Court

Order . effective Ny
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23-115. Court-bhased self-help programs.

A. Creation; interim measures. Every appellate, district, magistrate and
metropolitan court in the state shall create a court-based self-help program. For purposes
of this rule, a court-based self-help program is the designated method within any court for
providing information and other assistance to self-represented litigants pursuant to guidelines
issued under Paragraph D of this rule and in accordance with Rule 23-113 NMRA. Ifa court
needs additional funding to create a court-based self-help program, in the interim, each court
shall designate specific judicial branch personnel from existing court staff to provide
information and assistance pursuant to guidelines issued under Paragraph D of this rule and
in accordance with Rule 23-113 NMRA.

B. Staffing.

() Subject to available funding, all court-based self-help programs
should strive, but are not required, to have access to a staff attorney. In courts where a staff
attorney is assigned to the court-based self-help program, the staff attorney will oversee the
operation of the program and will provide guidance and consultation to non-attorney judicial
branch personnel assigned to provide information and assistance to self-represented litigants.
In courts where no staff attorney is assigned to the court-based self-help program, a staff
attorney from the Administrative Office of the Courts (AOC) will provide guidance and
consultation services to the court-based self-help program. The staff attorney shall not be
considered the supervisor of judicial branch personnel assigned to a court-based self-help

program within the meaning of the New Mexico Judicial Branch Personnel Rules unless so
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1 designated by the administrative authority for the court. However, the staff attorney shall

b2

have the responsibility and authority to ensure that the court-based self-help program

12

operates in accordance with this rule, any guidelines issued pursuant to Paragraph D of this

4 rule, and the provisions of Rule 23-113 NMRA.

5 3 In courts where a staff attorney is not assigned due to current funding

6  and staffing levels, the Administrative Office of the Courts (AOC) shall assign one of its

7  staff attorneys to provide facilitation and consultation services for a court-based self-help

8  program in accordance with Subparagraph (1) of this paragraph.

9 (3)  All judicial personnel assigned to a court-based self-help program
10 shall be qualified to provide information and other assistance in accordance with Rule 23-
11 113 NMRA. Subject to available funding, all court-based self-help programs should strive,
12 but are not required, to assign judicial branch personnel to the program who meet the
13 minimum qualifications for paralegals under Rule 20-115 NMRA.
i4 C. Neutrality and availability.  The information and assistance provided by
15 court-based self-help programs must be neutral and available to all self-represented litigants
16  appearing before the court.

17 D. Guidelines; advisory committee. Subject to Supreme Court approval, the
18 AOC shall develop, review, and revise guidelines for the operation of court-based self-help
19  programs. The AOC shall also create a Court-Based Self-Help Program Advisory
20  Committee to assist with future revisions to the guidelines. The AOC Director shall appoint

21 the members of the Court-Based Self-Help Program Advisory Committee, which shall
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[NEW MATERIAL]

1 include at least one judge, one court administrator, one court clerk, one private attorney, and

2 the AOC staff attorney assigned to facilitate the statewide operation of court-based self-help
3  programs. The guidelines shall:
4 (D establish reasonable time frames for the creation of court-based self-

5  heip programs;

6 2) set forth interim measures a court should take to provide information

7  and assistance to self-represented litigants until funding is available for the creation of a

8  court-based self-help program if one does not already exist; and

9 (3) take into account the different needs and resources of courts
10 throughout the state.
11 E. Budget and funding. Every court should include in its annual budget request
12 the funding necessary for the operation of its court-based self-help program. The AOC staff
13 attorney assigned to facilitate the statewide operation of court-based self-help programs shall
14 work closely with each court to develop its annual budget request for the operation of its
15 court-based self-help program. In developing the annual budget request, each court shall
16  consult with the AOC staff attorney to assess the court’s current and projected future needs
17 for self-represented litigant assistance.

18  [Approved by Supreme Court Order , effective ]

19  Commentary. - This rule recognizes the need for each court to have a court-based self-help
20 program designed to provide information and other assistance to self-represented litigants.

21 This rule also recognizes the importance of having a staff attorney assigned to oversee the
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operation of the program and to provide guidance and consultation to non-attorney court

staff assigned to the program. However, this rule also recognizes that a court may not be
able to immediately assign a staff attorney to the program based the court’s current ﬁmﬂing
and staffing levels. Accordingly, while the court seeks funding for such purposes, the rule
authorizes the court to contact a designated staff attorney at the Administrative Office of the
Courts who will provide facilitation, guidance, and consultation services to the court-based
self-help program. The use of a staff attorney to oversee the operation of the court-based
self-help program is not intended to create a formal supervisory relationship between the
staff attorney and other court staff assigned to the program unless that court’s administrative
authority so desires. Similarly, this rule recognizes the importance of using paralegals to
staff court-based self-help programs but recognizes that individual courts may not have the
immediate staffing and funding levels required to do so. In such instances, courts should
assign court staff to the program who are qualified to provide information and other

assistance to self-represented litigtants in accordance with Rule 23-113 NMRA.
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COURT SELF-HELP PROGRAMS; STATEWIDE GUIDELINES
A. Scope and application. These guidelines apply to all court-based self-
help programs. The services of self-help program staff are governed by these statewide
guidelines, as well as by Rule 23-113, Rule 23-115 and the judicial personnel rules, including
any code of conduct for judicial employees. However, these guidelines do not specifically
apply to the routine assistance given to self-represented litigants by all court staff. Assistance
by staff at filing windows and questions answered by courtroom clerks, for example, would
not be governed by these statewide guidelines but by Rule 23-113 unless such staff is
designated as self-help staff in lieu of a formal self-help program. The AOC staff attorney
assigned to facilitate the statewide operation of court-based self-help programs (“the assigned
AOQOC staff attorney”) is to prepare and provide statewide court staff training for proper
operation of court self-help programs pursuant to these statewide guidelines as well as on the
application and meaning of Rule 23-113 and the basic concepts of legal information vs. legal
advice. A court must provide for its staff to attend these trainings.
B. General Guidelines.
I. Neutrality and availability.
a. The information and education provided by court self-help programs must be
neutral and unbiased, and services must be available to all sides of a case.
Effective self-help programs will both help the court and provide greater access to the

courts for all those who represent themselves through all or part of the course of
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litigation. Providing information to all parties improves the image of the courtsas a
place of fair and just decisions open to all, as well as enabling the court to meet its
obligations of objectivity and impartiality.

b. It is important that the court maintain its independence and appearance of
neutrality by clearly distinguishing services with which it is associated from
those it is not. These statewide guidelines apply to all self-help program services
that the public will identify as court associated or connected, such as:

o Self-help program services offered in the courthouse or another court
location;
o Self-help programs located anywhere that are identified as “court self-help
programs”; and
o Self-heip programs in which the court participates collaboratively, such as by
providing staff or funding.
If a court self-help program is located within a library, the statewide guidelines apply
to the program, not to the library.
2. Staffing.
a. DBest Practice: Supervising Attorney and Paralegals. A Staff Attorney
Should Oversee the Legal Work of Nonattorney Staff Who Provide Direct Legal
Information to the Public. Ideally, a court self-help program should include a staff attorney

and other qualified staff, preferably paralegals, who provide information and education to
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self-represented litigants about the justice process, and who work within the court to provide
for the effective management of cases involving self-represented litigants. Dispensing forms
and information through paralegals or specially trained court staff rather than through an
attorney helps dispel the problematic impression that a self-represented litigant is getting
legal advice or being represented by a court attorney. The staff attorney should train and
closely supervise paralegals or other nonattorney staff to ensure that information dispensed
conforms to applicable laws, standards and court policies, including Supreme Court General
Rules 23-113, 23-115 and these statewide guidelines. However, the staff attorney shall not
be considered the supervisor of judicial branch personnel assigned to a court-based self-help
program within the meaning of the New Mexico Judicial Branch Personnel Rules unless so
designated by the administrative authority for the court. Subject to available funding, all
court-based self-help programs should strive, but are not required, to assign judicial
personnel to the program who meet the minimum qualifications for paralegals under Rule 20-
115 NMRA.

b. Interim Practice. For districts where a staff attorney is not assigned to oversee
the self-help program, the AOC staff attorney assigned to facilitate the statewide operation of
court-based self-help programs will provide guidance and consultation services for a court-
based self-help program. Until budget requests successfully fund an assigned staff attorney or
full time self-help program court staff, designated court staff shouid function as self-help

staff while other court staff provide information to self represented litigants in compliance
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with Rule 23-113.
¢. Self-help program legal support staff.  All judicial personnel assigned to a
court-based self~help program shall be qualified to provide information and other assistance
in accordance with Rule 23-113 NMRA. Their duties should include:
e Providing direct services to the public;
» Maintaining and updating materials;
» Attending trainings; and
e Performing other tasks as assigned by self-help program attorneys.
Self-help program staff should have access to legal research materials and adequate basic
computer workstations, with printers and office software that includes access to the court's
public online records and any other appropriate access to court records that can help them
perform their duties competently and efficiently.
3. Budget and funding. A court should include in its annual budget funding
necessary for operation of its self-help program. The AOC staff attorney assigned to
facilitate the statewide operation of court-based self-help programs shall provide guidance
and consultation to each court to assist in developing these budget requests and reasonable
time frames for establishing self-help programs, as well as interim measures.
4, Operations and Services.
a. Location. Best Practice: As with other core court functions, the court

self-help program should be located in the courthouse and seek to meet two critical
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objectives: {a) ease of use for the public, and (b) efficient use of staff. Locating a court

self-help program in the courthouse allows for the most effective collaboration between the

self-help program and the court clerk for the smooth flow of paperwork. If a court has

multiple self-help programs, one of them should be in the courthouse. Ifit is not possible for

a self-help program to be located in a courthouse, the program should be located in a

courthouse annex or other facilities that are adjacent to the courthouse, or ideally within

walking distance from the courthouse.

When a self-help program is located too far from the courthouse, fewer
people make use of the program's services, and more litigants direct
inquiries toward the clerks at the court's filing windows. Also, litigants
often misassemble paperwork by the time they reach the courthouse for
filing or do not bring their paperwork to the courthouse to complete the
intended filing.

Communication and effective coordination of self-help program and clerk
services is difficult when the self-help program staff is separated from the
rest of the court staff and from the daily operations of business offices
and courtrooms.

Issues of security for self-help program staff and users are more difficult
to address when the program is not located inside the courthouse. Self-

help programs should be able to ensure a safe place for the public to come
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and receive self-help services and a safe working environment for self-
help program staff.
Where there are multiple courthouses, the court self-help program may choose to
focus its services in one courthouse location. Satellite services, as well as different
levels of services, may be offered at certain times at other court locations or at public
libraries, etc.  Depending on available resources, other options include
videoconferencing, public access computers, etc.

b. Hours of Operation. Best Practice: Court self-help programs
should establish and maintain regular hours of operation that provide the most
effective access possible for the public. Local courts should decide which hours of
service that the court self-help program will provide assistance to the public to
maximize the delivery of services. The court should publish the schedule of services
provided by the self-help program and its hours of operation. This information should
be clearly posted at the program, at the clerk’s office, and on the court’s Web site.
The court also should publish this information in relevant community locations and
public libraries, where self-represented litigants are likely to seek assistance. If
possible, the self-help program should be open during some evening or weekend
hours so that individuals can use its services without having to take time off from
work. For example, courts that hold night court for traffic or other matters could have

their self-help programs open at the same time in order to take advantage of court
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security already on the premises. Workshops can be offered at libraries and
community agencies on weekends and evenings. Telephone help lines and e-mail
assistance can be operated even when the courthouse is closed to the public.

c. Internal Coordination and Communication: Best Practice: Seli-
Help Programs are Part of the Court. The self-help program staff should be
included in regular meetings with court administration, judicial officers, and
other operational staff to discuss administrative and general issues facing self-
represented litigants. For example, the court’s designated staff attorney or self-
help staff should be included as part of the court's management team in order to
foster communication within the court. Consistent meetings are central to the kind of
communication that makes a court self-help program work well for both the court and
self-represented litigants. It is critical that judges, courtroom clerks, filing clerks,
administrators, and other court staff understand the services offered by the self-help
program so that self-represented litigants can be accurately and promptly assisted. It
is equally important that litigants not be sent to the self-help program with
expectations of services that may not be available.

In addition, self-help program staff hears about difficulties that self-
represented litigants face in the court system and may come up with some solutions
that involve other parts of the system. These solutions can often be easily

incorporated with good internal communications without violating obligations of
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impartiality and without allowing prohibited ex parte communications. Similarly,
other court staff can provide feedback to the self-help program on needs they see and
any suggestions for improvement. Courts should develop internal communication
mechanisms that allows all staff to share ideas and suggestions on how to improve
the processes and policies that affect self-represented litigants. In addition, the AOC
staff attorney assigned to facilitate the statewide operation of court-based self-help
programs should be consulted and included in periodic review meetings discussing
difficulties and proposed solutions.

d. Community Collaboration: Best Practice: In order to maximize
services, court self-help programs should collaborate with existing courthouse and
community programs, and should maintain a current and complete referral list and
referral protocols. Small claims advisor, landlord/tenant or ADR programs may be part
of a self-help program or may be an independent program. Close collaboration is
required to avoid duplicating services or offering conflicting services. Representatives of
all courthouse programs should meet regularly to discuss referral protocols and potential
areas of collaboration. Similarly, programs outside of the courts may offer self-
represented litigant services through public libraries, bar associations, legal services,
local law schools, and community conflict resolution services. Regular meetings

between representatives of community-based entities should be encouraged to ensure
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accuracy of information and referrals, and to encourage collaboration and coordination of
services.
5. Scope of Services; Elements of Standardized Court Seif-Help Programs.
a.  Self-help programs should provide services that are competent, neutral,
and unbiased and that are designed to provide practical legal information to
self-represented litigants. The information provided to self-represented litigants
should be accurate. The Best Practice is supervision of setf-help services by a court
staff attorney. For districts where a staff attorney is not assigned to oversee the self-
help program, the AOC staff attorney assigned to facilitate the statewide operation of
court-based self-help programs will provide guidance and consultation services fora
court-based self-help program. Self-help program staff should not attempt to answer
questions to which they are unsure of the correct answers or about topics in which
- they have not had adequate training or experience.

b.  Provide Initial Case Assessment. When a litigant cannot be effectively
assisted in the court self-help program, prompt referral to appropriate legal
assistance should be made whenever possible. This first point of contact at the
Court Self-help Program should be a brief needs assessment that provides forms,
explains procedural requirements, provides basic information about court processes,

reviews papers for acceptability for filing and completeness, and provides referrals
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for legal assistance whenever appropriate. Referrals when legal advice is required
are essenfial.

c. Provide Ongoing Assistance and Facilitate Case Resolution. Explain
available court programs such as Court Alternatives/ADR. One of the hallmarks of
self-represented litigant cases is that they tend to stagnate. Self-represented litigants
do not understand that the parties are generally responsible for moving their cases
forward, and they lack the tools and knowledge to move their cases to resolution.
d. No Service to Represented Parties. The self-help program may not provide
assistance on any issue on which a litigant is actively represented by an attorney.
The program should develop a written protocol to avoid providing service to litigants
who are currently represented by an attorney on that issue. The protocol should
include informing litigants that they or their attorney of record must ask the court for
an order allowing the attorney to withdraw, and should include referrals to any client-
attorney assistance programs offered by the State Bar of New Mexico or other
appropriate program.

e.  Notice: The self-help program should give conspicuous notice that the
services are not intended to give one side of a case an advantage over the other,
and that no attorney-client relationship exists between the seli-help program
personnel and the litigant using the program. This notice should include the

warning that the absence of an attorney-client relationship means that
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communications between the litigant and the self-help program attorneys, staff, or
volunteers are not privileged and that self-help program services are also available to
the other party. This notice is in addition to the general notice of information
available to the public, “Welcome to the Court,” approved by the New Mexico
Supreme Court by order filed November 10,2008. However, all judicial personnel
assigned to a court-based seif~help program are also subject to any judicial branch
employee code of conduct requiring safeguarding of confidential and private
information.

f. Core Services; Annual Review. The court self-help program should provide
a basic group of core self-help services and make available a list of those services to
the public. It should review the types of services it offers to assess effectiveness no
less than once per year.

g. Data Collection. Each court shall establish and maintain an automated data
collection system to collect statistics essential for budget requests and program
development. Best Practice: Data collection methods should meet the standards to
be developed in the review of statewide guidelines by the AOC’s Court-Based Self-
Help Program Advisory Committee as directed by Rule 23-115. Interim Practice:
Courts should use available resources to track at least the following categories, if

possible, on a monthly basis:
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o Number of self represented litigants seeking assistance (by telephone, at the
counter, or by correspondence)
o Number of self represented litigants assisted; nature of assistance (form
packet, procedural assistance, referral to what type of provider)
o Number of self represented litigants turned away for lack of staff or resources
to provide assistance
o Number of self represented litigants in current filed cases: (1) cases proseon
one or both sides from the time of filing; and (2) cases where a party becomes
pro se when the original attorney withdraws from the case. A third case type
is where an attomey later enters an appearance for a party who was originally
pro se.
o Number of Case Types involving self represented litigants: Domestic
Relations, Domestic Violence, Civil, Children’s Court/Issues, Criminal,
Other.
o Number of interactions with self represented litigants that require translation,
including type of language, translation by court staff, non-court staff, or other.
h. Additional Best Practices: The court self-help program should also
strive to:
° Have appropriate multi-lingual signs

® Have multi-lingual staff, and provide special training for such staff.
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® Clearly define the role of staff and communicate that information to the users
of the program
° Have a well-managed flow and queue with appropriate provisions for

security, including established security procedures and related training for
staff
@ Have written multilingual informational materials on all major topics to
complement one-on-one services
@ Use technology such as self-help assistance software programs to provide
information and assistance, preferably with trained court staff or volunteers
available to assist the user
e Include an ongoing evaluation component
e Plan for providing distance services to persons who have barriers that may
prevent them from coming to the self-help program
6. Volunteers. Ifself-help programs choose to use volunteers, protocols should be
developed to provide for their screening and training. Self-help program staff
attorneys must provide oversight of volunteers. However, if referrals are made from the
self-help program to outside providers who utilize volunteer attorneys, this oversight is not
required because their services are not identified with the court self-help program. All
attorney and nonattorney staff members and volunteers working within a court-based self-

help program must be aware of and comply with ethical guidelines. The self-help program
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management or court administration should provide regular training on ethical guidelines,
including these statewide guidelines, as well as Rule 23-113, Rule 23-115 and the judicial
personnel rules, including any code of conduct for judicial employees.

7. Judicial Distriet Guidelines.

a. Individual Court-Based Self-help Program Guidelines. Every appellate, district,
magistrate and metropolitan court in the state shall develop individual guidelines for its own
self-help program. The individual guidelines shall incorporate and address all elements set
forth in these guidelines, including staffing, operations and services, best practices and
interim measures, but shall also take into account the different needs and resources of the
individual court.  Each court shall submit its guidelines, once developed, to the AOC’s
Court-Based Self-Help Program Advisory Committee, the body designated by the New
Mexico Supreme Court for review of such individual court guidelines, these statewide
guidelines, and other responsibilities. Thereafter, each court shall review its guidelines at
least annually, submitting an annual report thereon and any revisions to the Advisory
Committee. The AOC staff attorney assigned to facilitate the statewide operation of court-
based self-help programs shall report annually thereon to the Supreme Court’s Access to
Justice Commission, which in turn reports annually to the New Mexico Supreme Court.
b. Time Requirements. The requirement to develop individual guidelines will take
effect in phases. Phase One: Phase One courts shall develop and submit their guidelines to

the AOC’s Court-Based Self-Help Program Advisory Committee by December 31, 2009.
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Phase One courts are intended to encompass those courts with current and ongoing court-
based self-help programs, that is, the district courts in the First, Second, Third, Eleventh and
Thirteenth Judicial Districts, as well as Metropolitan Court in the Second District. Phase
Two: Phase Two courts shall develop and submit their guidelines to the AOC’s Court-Based
Self-Help Program Advisory Committee by December 31, 2010. Phase Two courts include
all remaining courts in the First, Second, Third, Eleventh and Thirteenth Judicial Districts, as
well as all courts in the remaining Judicial Districts.

c. Cooperation between Courts. Courts are strongly encouraged to cooperate in the
exchange of information and training as they develop, evaluate and revise their self-help
programs and guidelines, including allowing observation of ongoing self-help programs by

court staff or volunteers from another court. Resource-sharing is also encouraged.
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